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A PERMANENT TRIBUNAL OF INTERNATIONAL ARBITRA- 
TION: ITS NECESSITY AND VALUE 

The average individual of these modern days views war with appre- 
hension and alarm. To him it means loss, or risk, of life or limb, 
either for himself or for those dear to him, or loss of business opportu- 
nities and heavy taxes. The growth of socialistic and democratic 
doctrines has widely spread the historic truth that in the conflicts of 
the past, largely brought on by the selfish greed of the oligarchic few, 
the plain many, "the common herd," Napoleon's "food for powder," 
have had their sufferings for their pains. And the heads of the aggre- 
gations of men we call "sovereign states" — the oligarchic few — 
softened by the spread of the civilizing influence of an industrial age, 
themselves begin to look on war askance, and to plan ways of avoid- 
ing it. 

THE HAGUE CONVENTION 

In the year 1898 the czar of all the Russias sent out his remarkable 
circular note suggesting a conference of the important nations of the 
world — those having representatives at his court — to devise means 

to put an end to these increasing armaments and to find means for 
avoiding the calamities which menace the entire world. (U. S. Foreign 
Relations, 1898, pp. 540, 542.) 

Certain cynics on international affairs broadly intimated that 
Russia, having her own problems of internal administration to con- 
tend with, needed about fifty years of freedom from external pressures 
of all kinds. After that, tribunals of arbitration would be relegated 
to the lumber room of exploded fads; and a foreign office backed by a 
disciplined army of many million men, would dictate the policy of 
Europe — nay, of the world. 

However this may be, and there are always such suggestions in 
regard to all apparently good conduct in this world, the nations re- 
sponded to the call. 

Thus the note, having met with a favorable reception, was followed 
by a later communication from the same source on December 30, 1898. 
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Seven themes were submitted for discussion at the international 
conference proposed to be held. 

1. Non-increase of fighting forces. 

2. Interdiction on the use of new arms or explosives. 

3. Limitation of use on land of present explosives and prohibition 
of projectiles from balloons. 

4. Interdiction in naval warfare of rams and submarines. 

5. The adaptation to naval warfare of the Geneva convention. 

6. Revision of the Brussels, 1874, declaration as to laws and customs 
of war. 

7. The acceptance in principle of the usage of good offices, of media- 
tion, and of optional arbitration for such cases as lend themselves to it, 
with a view of preventing armed conflicts between nations; an under- 
standing upon the subject of their mode of application, and the estab- 
lishment of a uniform code of practice. 

THE HAGUE TRIBUNAL 

From that historic conference sprang the Hague tribunal — the first 
permanent court of arbitration in the world's history. 

The step so taken in advance has been a great one — but it is still 
in its experimental stage. Even as made, it falls far short of the 
necessary completeness such a step should have, to give it promise of 
properly fulfilling its function. 

With the feature of voluntary, and not compulsory, arbitration 
embodied in the Hague convention we have no quarrel. As will be 
shown hereafter, too many human imperfections still hedge about our 
proposed international judiciary for any nation blindly to submit its 
future unknown interests and causes of quarrel to their hands for 
final disposition. 

The Hague tribunal lacks two great elements of a permanent tri- 
bunal, in the absence of which it is practically emasculated. Until 
it is clothed with these attributes it is destined but imperfectly to 
fulfill its high office. 

The Hague tribunal is not in the true sense a permanent court, it is 
permanent only in name. Its membership of judges is not confined 
to a few selected men who sit as a permanent court ready at all times 
to do its business and receiving a fixed salary during an appointment 
for life during good behavior — such as is the case with the supreme 
court of the United States and the high courts of other nations. 
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THE CONSTITUTION OF THE HAGUE TRIBUNAL 

The international court at the Hague is an intermittent court sitting 
at intervals and having no true identity or continuity in its member- 
ship. 

The signatory powers undertake to organize a permanent court of 
arbitration. (Art. VII, Moore's International Law Digest, vol. vii, 
§1086, 86.) It is accordingly provided that "an international 
bureau established at the Hague serve as record office for the court. " 
(Art. XXII, id.) This bureau serves as the channel of communication 
between the powers, etc. (Id., 87.) Each signatory power selects 
"four persons, at the most, of known competency in questions of 
international law, of the highest moral reputation." These are "in- 
scribed as members of the court." (Art. XXIII, id.) and are appointed 
for the term of six years * * * which may be renewed. Provision 
is made to fill vacancies. " When the signatory powers desire to have 
recourse to the permanent court of arbitration for the settlement of a 
difference that has arisen between them, the arbitrators called upon 
to form the competent tribunal to decide this difference, must be chosen 
from the general list of members of the court." (Art. XXIV, id., 87.) 
The powers having recourse to arbitration "sign a special act ('com- 
promise') in which the subject of the difference is clearly defined as well 
as the extent of the arbitrators' powers." (Art. XXXI, id., 89.) 
Failing an agreement on the arbitrators each party appoints two and 
these choose an umpire — if the vote for umpire is equal, his election is 
entrusted to a third sovereign power chosen by the sovereign powers 
submitting to arbitration. (Art. XXXII, id., 89.) The umpire is presi- 
dent of the tribunal. (Art. XXXIV, id.) The place of the arbitration 
is the Hague unless otherwise agreed on in case of necessity. (Art. 
XXXVI, id., 89.) There are provisions as to filling vacancies — the 
languages to be used, the steps in the procedure, the evidence and 
documents and oral arguments to be made, etc. 

THE DEFECTS OF THE HAGUE TRIBUNAL 

It will at once be noted that we have here not a permanent court in 
the true sense, but a list of referees from whom we may select 
judges as occasion offers. A clerk's office and a council to run it is all 
that is permanent or continuous in the organization. The judges are 
fluctuating — to be selected from a list of fifty — possibly 104. These 
are taken from their usual vocations for a few months, in sporadic 
instances, to decide a certain dispute in their capacities as judges and 
then lapse back again into the private life and environment from 
which they came. 

The court lacks two essentials of a proper permanent court of justice. 
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First. It lacks a limited number of judges to whom all its business 
should be referred, appointed for life during good behavior, and 

Second. It lacks permanent salaries paid to those judges, without 
regard to the business or lack of business before the court and continu- 
ing during such appointment for life. 

The first essential produces a logical continuity in the decisions of 
the court out of which would develop, under the operation of the 
principle of stare decisis, a system of international law as reasonably 
consistent and logical as is possible in human affairs, just as the case 
law growth in England has given us the "common law of England" 
the Hague would give us a common law of nations. 

The second essential produces a wise, impartial and unbiased temper 
of mind in the judges — as far as such conditions can be obtained. 
Under such conditions the future judge is not imperiled by the nature 
or effect of his decisions. 

The fundamental importance of a fixed tenure of office and of fixed 
salaries of judges in the organization of courts of municipal law in each 
country, whereby those courts have been made permanent in this 
true sense is universally recognized. How much more weight, there- 
fore, should be given to these considerations in determining the proper 
organization of a court of international arbitration. 

For if, in deciding the issues involved between their own nationals, 
in order to obtain unbiased decisions, it is necessary to remove the 
judges by a fixed tenure and fixed salary from all prejudicial influences 
arising from the fear of injurious effects of their own decisions upon 
their own lives and fortunes, how much more necessary it is to use 
these same means to ensure impartiality in the case of an international 
judiciary. For a judge in deciding a case against his own nationals 
is destined to be subjected to the criticism, condemnation and scorn 
of a nation, because he has failed in his decision to uphold their interests 
as his fellow nationals view them. And disagreeable and unpleasant 
as this criticism and condemnation would be under any circumstances, 
how potent must be its power to coerce the mind, when future life 
must be lived out among and by the grace of these very critics. In 
fact so obvious is the perturbing influence of these considerations 
that many claim that an international tribunal should never have 
among its members any nationals of the nations whose litigation is 
before the court. 
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It follows then that no further argument is needed than the mere 
presentation of the facts involved in the accepted theories and practice 
in the organization of our municipal courts, to establish the funda- 
mental proposition; that the method of settling international disputes 
by international arbitration cannot have a fair, full and adequate 
trial until we have as well constituted our international courts as 
we have already constituted our municipal courts. 

The crying necessity of the hour is for the friends of peace and con- 
temners of war to unite on this proposition and to enforce it at all 
times and places. There should be a persistent and constant effort 
made for the establishment at the Hague of a permanent tribunal of 
international arbitration, namely, a fixed body of judges having fixed 
salaries and a fixed tenure of office preferably for life during good 
behavior. 

It may be objected that on account of the number of nations and the 
desire of each to be represented, this would require an impracticable 
number of judges on the bench. 

The objection has merit. The present system of selection from the 
four nominees of each nation might be a preferable system. The only 
advantage thus lost is the advantage of continuity of membership in 
the court leading to a perfect development of the law under the rule of 
stare decisis. But this advantage is not an absolutely essential one 
to maintain. It is of small importance as compared to fixity of salary 
and fixed tenure in office. We now have forty-seven supreme courts 
in the United States and it is marvelous to see how the great body of 
the law so expounded is in substantial accord. The greatest diver- 
gencies occur through statutory changes. 

The fixed tenure, fixed salary and freedom from, and prohibition 
of, other employments, however, is the one main essential advantage 
which we would still retain. This advantage would conserve the best 
chances of obtaining from our international judiciary fair and unbiased 
decisions. 

The objection may be raised that the judges so appointed would 
have practically nothing to do and would grow sleek, if not rusty, wait- 
ing for business. The objector overlooks the vast amount of private 
claims against foreign nations — chiefly against the Latin-American 
republics of South America — whose weary suitors are now and have 
been for decades seeking redress for substantial wrongs. It is a familiar 
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saying of railroad men, " provide the accommodation and the traffic 
will grow to meet it. " This would be as true in this instance. Much 
injustice now goes unpunished, for lack of an appropriate tribunal to 
which it can readily be referred. 

Through years of peace we spend great sums annually in the main- 
tenance of battleships in idleness, yet we make no complaint, for the 
priceless value of their presence at the crisis is ample justification for 
the disbursement. So here, whatever the cost, it is a negligible quan- 
tity when compared to the blessing of having the best appointed con- 
trivance that human ingenuity can devise ready and prepared to settle 
amicably international disputes as they arise, and thus prevent 
recourse to the more wasteful and more expensive arbitrament of war. 
It is a business proposition with the figures in the profit and loss column 
all on the credit side. 

THE STBUGGLE FOB EXISTENCE BETWEEN WAB AND ABBITBATION 

We have in the modern world a struggle going on between two insti- 
tutions, international war and international arbitration, a struggle 
which will end in the survival of the fittest; namely, the fittest having 
due regard to the conditions. 

War has ever been with us. International arbitration has but lately 
been launched on the sea of strife. All the modern arguments are 
against war and in favor of arbitration. Yet war will not down at our 
bidding. For such persistence of an awful calamity against human 
sense and reason, there must be some good underlying cause, or causes. 
They are not far to seek. They are two. Human greed in the liti- 
gants and human imperfections in the caliber of judges. For judges 
are, after all, mere men, with the bias and imperfections of men. 
What litigant forced to accept the jurisdiction over him of our munici- 
pal judges does not ask as he enters the judicial chamber — is he honest? 
— is he capable? — is he impartial? And so when nations are involved, 
when the stakes are raised to the n th power, and the tremendous 
issues at stake mean much and more to millions of men; with how 
much the more anxiety and zealous care such questions are asked. 
And the answers must be absolutely and certainly favorable or even 
war with all its horrors, is a preferable substitute for submission of 
such quarrels to a wrong tribunal. 
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The two systems, then, are this day on their trial before men. No 
right-minded human creature is in doubt as to which system he prefers. 
Then every right-minded man should bend all his energies to giving 
the advantage in the race to the system of arbitration. This can only 
be done by establishing it in the best possible form, surrounded by the 
most favoring and favorable conditions. 

The importance of this can hardly be overestimated. Perhaps it 
can best be shown by a statement of the development of the two sys- 
tems and noting the parallelism to be drawn between war and arbitra- 
tion in international law and trial by combat and trial by court or jury 
in municipal law. 

THE USES OP WAR 

War has had and may yet have its good issues. Its true function 
has been to weld families into tribes, tribes into nations and nations 
into larger sovereignties. It is probable that in the " grand scheme of 
things entire" it has not yet exhausted its proper activities. So long 
as the so-called inferior races exist, there must go on a somewhat differ- 
ent treatment of them than we accord to the superior, or else the unfit 
will inhabit the choice places of the earth, and crowd out the relatively 
more highly civilized. Either our treatment of the Indians was practi- 
cally right, or we should now restore to the remaining tribes the inher- 
itance of their fathers — a conclusion so practically absurd as to shake 
the premise from which it is derived. 

But these conditions do not prevent the establishment of interna- 
tional arbitration among the nations of high civilization known as the 
world powers. 

It is, however, possible that before the scheme of international 
arbitration shall take its place as a resolver of the disputes of men, 
wars shall go on until nations have been welded into sovereignties, 
divided only by lines of racial divergence. Should one race rule the 
earth and all the people therein, we would be threatened with civil wars 
breaking up the coalesced molecule into its component parts. 

To avoid this perspective of future strife and carnage, the alterna- 
tive is presented of now adopting a system of international arbitration. 
War and arbitration have come into direct competition and the fittest 
will survive — bearing in mind always that the fittest is not always the 
best, but the fittest having due regard to the environment. The 
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illustrations drawn from parasitic life make the meaning clear. 
Hence if we are to advance the cause of the institution we favor, we 
must make the environment as favorable as possible for its survival 
as the fitter of the two. 

THE CONDITIONS NECESSARY TO MAKE ARBITRATION THE FITTER 

INSTITUTION 

Before any institution in the world can be superseded by another, 
that other must prove itself capable of producing better results. 
Before international arbitration can become the preferred method 
of settling national quarrels in place of war — the resort to brute force — 
many conditions must concur. 

First: The moral natures of men — and especially the natures of the 
politicians in high place guiding and directing national conduct — must 
have reached the point of not desiring national worldly advantage in 
lands, or goods, or influence, beyond what an impartial judge would 
award to the interests in dispute. 

Second: The horror of war with his " grim visage and fierce front" 
shall be ingrained to such an extent as to deter selfish action threatened 
with such dire consequences. 

Third: The honesty, impartiality, learning and well balanced 
justice of the decisions rendered by tribunals of international arbitra- 
tion shall be so apparent that the honest and just disputant can find 
no objection to delivering up his interests for disposal to such fair and 
capable hands. 

The three essentials named need not all be realized in their entirety 
to produce a resort to international arbitration. As matters now 
stand, the decision "to arbitrate or not to arbitrate" is one of mixed 
policy, dependent chiefly upon the importance of the question in- 
volved, and next upon a due balancing of expediency, having regard 
to the second and third conditions above mentioned as they may exist 
for the particular case. 

So far as concerns the first prerequisite, our moral natures in this, 
the beginning of the twentieth century, may be assumed to be much 
improved upon the conditions existing in Europe in the eighteenth 
century, which witnessed the successive partitions of Poland. Yet the 
insistence of Russia upon the continued occupation of Manchuria, in 
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violation of the treaty of Peking (1901), leading to the late Russo- 
Japanese war, can hardly be cited in proof of this proposition. 

Assuming, however, an improved moral nature in the nation which 
loves justice and abhors war, the difficulty of satisfactorily realizing 
the third prerequisite is the true bar to the customary adoption of 
international arbitration. 

For it must be admitted that the decisions of international arbitra- 
tors, in the past, have been as full of human frailty, human prejudice, 
and human error, as other things that are human. 

If, then, the cause of international arbitration is to be advanced, the 
best efforts of all men's minds must be directed to the improvement of 
these conditions, to the investigation of the causes of the mistakes 
and disappointments of the past, and to devising ways and means of 
obviating them so far as may be possible in the future. 

THE PARALLEL BETWEEN THE DEVELOPMENT OP MUNICIPAL AND 
INTERNATIONAL LAW 

In international law, itself, the comparatively, short time within 
which the struggle between war and arbitration has been going on fur- 
nishes us with scant materials from which to derive lessons of experi- 
ence. Fortunately there exists so close an analogy between the evolu- 
tion of international law and the evolution of municipal law that from 
the experience gained in the history of municipal law much may be 
learned as to the proper development of international law. For there 
is a curious parallelism between the development of persons and sub- 
ject matter in the evolution of municipal law and the development of 
persons and subject matter in the evolution of international law. 

Municipal law has, for its units, the persons within the state, and, 
for its field, the domain of the individual sovereignty and the relations 
of its persons within that domain. 

International law has, for its units, the sovereign states themselves, 
and, for its field, the inhabited globe and the relations of its units 
within that space. 

Municipal law has reached a comparatively high stage of develop- 
ment Its central powers have established tribunals to the arbitra- 
ment of which its units are compelled to submit their private quarrels. 
Thus we have compulsory arbitration in municipal affairs and the 
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absence of private war. That this condition was not always thus, we 
will later show. 

International law is in its infancy. It has no sovereign central 
power capable of forcing its units to submit their disputes to compul- 
sory arbitration. And it has no tribunal instituted for the purpose of 
passing upon such disputes fixed and ready for the litigation when pre- 
sented. Its units are free to accept or reject arbitration, are free to 
decide their quarrels by the sword — public war. 

Yet in historic time within the domain of municipal law, or rather 
the sovereignty which should have acted and did not act, there long 
existed the system of private war for the settlement of disputes 
between men; just as there now exists, in international law, the 
system of public war for the settlement of disputes between nations. 
And the evolution of affairs whereby, within the systems of municipal 
law, private war has been superseded by compulsory court proceedings 
is a course of events which is perhaps prophetic of what is to happen in 
the domain of international law, when public war shall be superseded 
by the system of compulsory arbitration. 

So the study of the struggle for existence between the early forms of 
settlement of disputes between men in municipal laws and the final 
survival of the fittest institution by the establishment of compulsory 
arbitration in the courts may help us the better to understand how to 
advance the cause of international arbitration, and how to make it the 
survivor and the fittest in its struggle for existence in international 
law with its competitor — war. 

The struggle for existence in municipal law between private war and 
the courts ; and later, between trial by battle and trial by court or jury 
in the courts themselves, foreshadowed this later struggle for existence in 
international law between war and internationalarbitration. 

PRIVATE WAR VS. THE COURTS 

Primitive society, whether -founded on patriarchal or some other 
system, existed before the establishment of any institution similar to 
our courts for the settlement of disputes among its members. The 
triune structure of the social organism, chief, distinguished few, and 
undistinguished many, constituting the social organism formation in 
sociology, analogous to the germ, nucleolus and nucleus, constituting 
the cell formation in physiology, existed long before the differentiation 
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of the kingly functions developed into judges and courts of law. (Spen- 
cer's Political Institutions.) 

During long ages of development a struggle went on — first between 
private war, which was equivalent to the settlement of private dis- 
putes outside of the king's courts, and the attempt of the central 
authority to compel the cessation of these little wars and the settlement 
of these disputes in the king's courts. Later, when the central author- 
ity was gaining ground, it was able to compel the ordinary citizens to 
come into the king's courts for the settlement of their disputes. The 
better to do so, in view of their warlike natures, the king's courts at an 
early stage instituted a system of trial suited to the genius of the age, 
namely, trial by battle, where the private war in the form of the duello 
could be waged under rules and restrictions with judges to referee the 
fight and insure fair play. 

The forms of trial by ordeal and by compurgation are as old as 
society itself. These superseded for a time by the trial by battle, 
again came into vogue with somewhat more favor when Christianity 
overcame heathenism. Still later they were superseded by the trial by 
court or trial by jury in the king's courts about the same time that 
trial by battle itself was superseded and became unsuited to the age. 

Thus GlanviU 

raises the question of whether the lord may not demand an aid for the 
maintenance of a war in which he is concerned meaning by "guerra 
sua" his own, the lord's, private war, but concludes that such a demand 
cannot be pressed. (1 Poll, and Mait., Hist. Eng. Law, 2d ed., 349; 
Glanvill, IX, 8.) 

And as showing the persistence of private war even in England, 
Pollock and Maitland cite the case of the dispute between the Earl of 
Gloucester and the Earl of Hereford, who were sent to prison for indulg- 
ing in it in time of Edward I. (1 Poll, and Mait., Hist. Eng. Law, 2ded., 
302.) 

The same learned authors say : 

In France there arose a jurisprudence of private war, for which see 
Viollet Establissements 1, 180, Esmin, Histoire du droit Frangais, 252. 
(1 Poll, and Mait., Hist. Eng. Law, 2d ed., 303.) 

Stephen says: 

The early English criminal procedure was of two kinds; namely, the 
laW of infangthef, a procedure so summary as hardly to deserve the 
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name, and the law of purgation and ordeal (urtheil), a system which 
formed the first step toward our modern law. (Stephen: Hist, of 
English Crim. Law, 59.) 

He further, calling attention to the importance of private war in 
reference to the laws of the early English, says : 

In the laws of Alfred it is enacted, "that the man who knows his foe 
be home sitting fight not before he demand justice of him. If he have 
such powers that he can beset his foe and besiege him within let him 
keep him within for seven days and attack him not if he will remain 
within." Several other delays having been provided for, the law pro- 
ceeds "if he will not deliver up his weapons then he may attack him." 
Liberal exceptions are allowed to the restriction imposed by the law on 
private war. "With his lord a man may fight orwige (i. e., without 
committing war) if any one attack the lord: thus may the lord fight for 
his man. In nearly all the laws provision is made for the breach of 
the king's, the lord's or the church's peace or protection (faith-bryce, 
mund-bryce) in such a way as to show that peace was an exceptional 
privilege, liability to war the natural state of things. The king's 
peace was extended to particular times and places, or conferred as a 
favor on particular persons. (I Stephen: Hist, of English Crim. Law, 
60.) 

Again he says: 

A single step, but still a step however short, from private war and blood 
feuds is made when people are invested by the law with the right of 
inflicting summary punishment on wrongdoers whose offenses injure 
them personally," referring to the law of summary executions or infang- 
thef. (Ibid., 61.) 

Tylor says: 

Law, however, though it has so beneficially taken the place of private 
vengance, has not fully extended its sway over the larger quarrels 
between state and state. The relation of private vengeance to public 
war is well seen among rude tribes, such as inhabit the forests of Brazil. 
When a murder is done within the tribe, then of course vengeance lies 
between the two families concerned; but if the murderer is of another 
clan or tribe, then it becomes a public wrong. The injured community 
hold council, and mostly decide for war if they dare; then a war party 
sets forth, in which the near kinsmen of the murdered man, their bodies 
painted with black daubs to show their deadly office rush foremost into 
the fight. Among neighboring tribes the ordinary way in which war 
begins is by some quarrel or trespass, then a man is killed on one side or 
the other, and the vengeance for his death spreads into blood feud and 
tribal war ever ready to break out from generation to generation. This 
barbaric state of things lasted far on into the history of Europe. It 
was old German law that any freeman who had been injured in body, 
honor, or estate might, with the help of his own people, avenge himself 
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if he would not take the legal commutation; that is to say, he had the 
right of private war. It was a turning point in English history when 
King Edmund made a law to restrain this " unrighteous fighting, " but 
it was not stopped at once, especially in Northumberland, and we know 
how it went on into modern times between clan and clan in the wild 
Scotch Highlands. Long after the mere freeman ceased to go to war 
with his neighbors, there were nobles who stood to their old right. As 
late as the time of Edward IV., Lord Berkeley and his followers fought a 
battle with Lord Lisle at Nibley Green in Gloucestershire. Lord Lisle 
was slain, and in the end Lord Berkeley compounded by a money pay- 
ment to the widow. Freeman, who in his Comparative Politics mentions 
this curious incident of fifteenth century history, thinks it the last 
English example either of private war or the payment of the wergild. 
The law of England which forbids the levying of private war represents 
one of the greatest steps in national progress. The state now replaces 
by the justice of legal tribunals, the barbaric expedients of private 
vengeance and private war. But state and state still fight out their 
quarrels in public war, which then becomes on a larger scale much what 
deadly feud used to be between clan and clan. (Tylor: Anthropology, 
418.) 

TRIAL BY BATTLE VS. TRIAL BY COURT OR JURY — ARBITRATION — 
IN THE KING'S COURTS 

As an institution to settle the disputes of men in municipal law, trial 
by battle competed with the systems of trial by ordeal, by oath or com- 
purgation, and later by jury in England, and by judge alone in France, 
from the time of its inception until its disuse as herein mentioned. 

The dates differed at different times and places, and therefore can 
not be summarized. But during the centuries referred to, the strug- 
gle for existence was going on between the different forms of trial in 
municipal law. As shown by Pollock and Maitland, the original diffi- 
culty of the social central power had been to get the litigants away from 
their private war into court. (lPoll. and Mait.,Hist. Eng. Law, 2d ed., 
50. ) When he got them into his court, the king used to compel them 
to pay for the privilege. Thus we find in the early records citations as 
follows: 

Anno 1344 Rich 2 A combat was granted to an esquire born in 
Navarre to fight an English esquire, called John Welsh, whom the 
Navarroiis accused of treason. But the true cause of the Navarrois, his 
malice was, that the said Welsh had dishonored his wife, as (being van- 
quished) he confessed. The king gave sentence he should be drawne 
and hanged. (Cited in Kendall Trial by Battle, 166.) Richard 1 
Gerard de Brocton gave forty shillings to have his Duell in the King's 
Court. (Madox: Hist, of Excheq.,p. 66.) 
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It began to fall into disuse in England, for we find William Marchal, 
in 1220, offering the sum of 1000 marks, a large sum in those days, for 
the privilege of fighting Fawkes of Breaute. (2 Poll, and Mait., Hist 
Eng. Law, 2d ed. , 608, note 3. ) And the same authors state that trial 
by battle in civil cases disappeared in England soon after the time of 
Glanvill. (Id., 633.) Thus wager of battle was not allowed in the 
action of debt in the thirteenth century. (2 Poll, and Mait. , Hist. , etc. , 
214.) 

While on appeal in criminal cases the system lasted until 1818, its 
repeal being hastened by the decision in Ashford v. Thornton, 1 Bar. 
and Aid., 405. 

The case which thus established an institution as having vitality in 
criminal law, some six centuries after its abolition in civil law, is so 
interesting that a digression to state it summarily may be pardoned. 

Thornton, suspected of the murder of Mary Ashford, had been tried 
by a jury and acquitted. An appeal was brought by her brother. On 
the return day, November 2, 1818, Thornton pleaded in person to the 
indictment before the court of king's bench, "Not guilty and I am 
ready to defend the same with my body," "and thereupon taking his 
glove off, he threw it upon the floor of the court. " After solemn argu- 
ment on demurrer to this plea, the court held the plea good. The 
brother of the murdered girl refused to risk his life in single combat 
against the suspected murderer, and Thornton went free. 

So passed into history a curious case of the survival of an old custom 
despite the lapse of time and changed conditions of morals and civiliza- 
tion. It is mentioned to show how stubbornly trial by combat held its 
own, at least in criminal law, far beyond the day and time of its useful- 
ness. 

And Dr. Cooper in his Statutes at Large of South Carolina, writing 
in 1837, seems to think that wager of battle and appeal in criminal 
cases was still legally in force there. (Cooper: Stat, at Large, S. C, 
11, pp. 403, 715, cited in Lea, p. 199.) 

The last attempt at trial by battle in civil cases in England appears 
to have been the case of 

Claxton v. Ldlborn, 

in 1638. The dispute was over an estate in Durham worth 200 pounds 
a year. Each party produced champions, and the court delayed from 
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day to day adjudicating the combat. The champions admitted that 
they were being paid for their services. The king demanded to know 
from the judges whether this did not vitiate the demand for trial by 
combat. The judges answered to the contrary. However, the judges 
procrastinated for years as to setting the date for trial, and we find 
Lilburn petitioning the long parliament, which thereupon ordered a 
bill to take away the right of trial by combat. (See Rushworth's 
Collections, vol. i, p. 1, pp. 788-790, p. iii, p. 356, cited in Lea's 
Superstition and Force. ) 

Trial by combat was prohibited in France by ordinance of St. Louis 
in 1259. (2 Poll, and Mait., Hist. Eng. Law, 604.) As a matter of 
fact, however, the power of the king was not equal to the occasion and 
it was reinstated in criminal cases by Philipe LeBel in 1306. (Lea: 
Superstition and Force, 181.) The last trial by combat occurred in 
France in 1549. (Id., p. 191.) 

Trial by battle was prohibited in Burgundy by Philipe LeBon in 
1410. (Lea, p. 180.) It was abolished in Normandy in 1583. (Id. ,188.) 
It existed in Brittany in 1539. (Id. p. 187) It was prohibited by the 
council of Trent in 1563. (Id., 192.) It was forbidden in Italy in 
1505. (Id. 192. ) It lingered in Flanders till late in the sixteenth cen- 
tury. (Id. , 192. ) Combats were fought in England in civil and criminal 
cases from Henry II. to Elizabeth (Gibson, p. 32), and down to 1631 and 
1638(1 Poll, and Mait. 33.) 

The last reported case of trial by compurgation in England occurred 
in 1824, King v. Williams, 2 Barnewall & Crenwell, 538. (2 Poll, and 
Mait., 601.) 

During all these centuries the other ancient modes of trial, the ordeal 
and trial by compurgation, were competing with trial by combat, and 
later, since the Grand Assise of Henry II., trial by jury was competing 
with trial by combat as a system to solve disputes of men in municipal 
law. 

PREVALENCE OF PERJURY THE CAUSE OF PERSISTENCE OF TRIAL 

BY BATTLE 

In view of this survival of trial by battle far into the Middle Ages, we 
naturally inquire what was the reason that so rude a device should have 
so long persisted in the different nations as against the rational system 
of trial by judge or jury. The answer is that the secret deadly foe of 
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the judge or jury system was the perjury prevalent during this time, 
and that the existence of perjury misleading judges and juries was the 
condition rendering trial by battle a preferable tribunal in the estima- 
tion of the age. The proof of this is not far to seek. We mid it clearly 
stated in an old German law cited in 17 Ency. Brit., 9th ed.,820, "that 
they avoid perjury; let two be chosen to fight. " Again, Pollock and Mait- 
land say " Trial by battle was to avoid perjury. " (1 Poll, and Mait. : 
Hist. Eng. Law, 50.) 

Gibson says " other causes, such as systematic perjury of witnesses, " 
etc., maintained the system in France. (Gibson, 33.) He cites 
Hallam's History of Europe in the Middle Ages, i, p. 187, citing Beau- 
nanoir, who wrote to the same effect in the reign of Philip the Bold, 
and in the Assise de Jerusalem (200 years before Philip the Bold) no men- 
tion is made of any other form of trial than by battle. (Gibson, 33.) 

The difficulty with the system of trial by ordeal was priestly fraud. 
The difficulty with the systems of trial by compurgation and jury was 
prevalent perjury. 

As in the system of trial by compurgation, the defendant went free 
if he succeeded in having a number of his neighbors come forward and 
swear that they believed in him when he swore to the denial of the 
charge, it will be evident that prevalent perjury would soon throw dis- 
credit upon such a system. So prevalent perjury in witnesses, so hard 
to detect even with all the skill of the modern system of cross-examina- 
tion, scarcely known in those days, must have led to many unjust ver- 
dicts; and thrown discredit upon the system of trial by jury. 

"For," says Hallam, "perjury was the dominant crime of the middle 
ages; encouraged by the preposterous rules of compurgation and by the 
multiplicity of oaths in the ecclesiastical law. (Hallam: Middle Ages, 
Suppl. Notes, p. 260.) 

Trial by ordeal fell into disuse, and trial by compurgation was ulti- 
mately restricted to the action of debt. Coke in explaining in his own 
time the preference of plaintiffs in suing a claim in the form of an action 
upon the case (where defendant was not allowed to "wage his law" or 
bar the claim by trial by compurgation) instead of in the old action of 
debt, stated it was because in his times "men's consciences do grow 
so large " that they swore off a debt action with impunity. (Co. Litt. , 
295 b.) 

Curiously enough we find this system of trial by compurgation as a 
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means to escape private war among the Arabs. An article in the Col- 
umbia Law Review as late as February, 1907, pp. 100, 106, cites a case 
in Al Bukhari, Delhi ed., vol. i, p. 542, as illustrating this early custom 
of the Arabs. A member of one family being suspected of having 
killed a member of another is approached by one of the members of the 
family of his victim, who strikes him, saying : " You have killed one of 
our men ; " but Khadish denied the charge. Abu Talib next went up to 
the man and said : 

Choose at our hands, one of three things: If you wish, give a hundred 
camels for the murder of our kinsman, or, if you wish, get fifty of your 
tribesmen to swear that you have not killed him. If you refuse either of 
these, we will kill you in his place. 

The case was referred to the judge 

who decided that fifty men of Banu Amir — the family of the man 
charged — should swear before the Kabah that Khadish had not killed 
the man. 

On the other hand, the system of trial by battle fell into disuse when 
in some cases it was allowed to put forth champions to fight for the 
respective litigants. The original idea in this system had been that 
the god of battles took care of the right, and that justice should win. 
But the retainer of these hired champions evidently left the decision 
largely in the hands of the litigant with the longest purse. (2 Poll, 
and Mait.: Hist. Eng. Law, 2d ed., 633.) 

In fact, as shown in Lea on Superstition and Force, these hired 
champions ultimately became a class by themselves as low in the 
social scale as the gladiators had sunk in the Roman society before 
them or as the fallen women of our own day are considered. (See Lea : 
Superstition and Force. ) 

IMPROVEMENT IN MORALS CAUSED SURVIVAL OF TRIAL BY COURT OR 

JURY 

Thus each system had its drawbacks. In the struggle for existence 
between them, the gradual improvement of the morals of the age lead- 
ing to less frequent perjury and the passage of statutes, such as the 
statute of frauds and the statute of limitations, barring probably per- 
jury in the cases where it was likely to be most dangerous and least 
likely to meet with direct evidence in rebuttal, led in England to the 
survival of the system of trial by jury as against its competitors, trial 
by battle, by ordeal and by compurgation. 
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Again, it must be borne in mind that the original common law rule 
that no party or person interested in the event was a competent witness 
before the tribunal — a rule only relaxed within the last half century, 
was a rule without which probably trial by jury could never have sur- 
vived as the fittest tribunal. At any rate, the insistence upon the rule 
for centuries was probably much better founded in good reason arid 
accurate knowledge of the conditions of the environment than would 
be admitted by Bentham. 

Thus through the centuries of the development of municipal law, we 
may trace a struggle for existence between trial by battle, modified 
private war, and trial by court or jury — arbitration in the settlement 
of the disputes of men, bearing a strict analogy to the existing struggle 
for existence in international law between the system of trial of inter- 
national causes by war and by international arbitration. God grant 
that as in the case of municipal law the system of court trial has sur- 
vived as the fittest institution and superseded the former cruel and 
barbarous manner of settling issues, that so likewise in the law of nations 
the system of arbitration shall survive and supersede the cruel and 
barbarous system of deciding quarrels by trial by public war. 

TWO CONDITIONS OF SURVIVAL OF COURT TRIAL — ARBITRATION 

The analogy points out two conditions under which court trial has 
superseded private war and trial by battle, which conditions, if we 
desire to have international arbitration supersede public war, must be 
striven for to obtain that end. 

These conditions are that private war existed so long as there was no 
central authority compelling submission of the quarrels of men to 
courts. That it even existed after courts were established in the mode 
of trial by combat, and that it only disappeared through the strong 
arm of the king in his endeavor to prevent the loss of his subjects in 
duels and frays and to keep them to use their energies in defense of the 
state instead of allowing them to be wasted in mutual destruction of 
each other. 

So the first prerequisite of a proper system of international arbitra- 
tion should be the establishment, in connection with a permanent 
court, of a permanent central power capable of enforcing submission of 
quarrels to the court and compliance with its decrees. 
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In the present age, however, the hope of the establishment of such a 
power is almost Utopian ; though it must come some day if the evolution 
of nations is to follow the evolution of man. 

Some slight approach to a central power of the character named is 
now arrived at by treaties and dreibunds when several important 
states unite for the purpose of protecting their joint interests in regard 
to public questions. 

Again, the power of public opinion, volatile and evanescent as it is, 
is nevertheless, a strong moral force acting upon states, compelling 
them to observe the principles of morality in carrying out the cove- 
nants of treaties when awards have been made against them; and so 
compelling the execution of the arbitrator's mandate. 

As conditions exist, however, it would be useless to strive for Utopia. 
We may merely recognize the lines of true development, and can only 
hope to see them traveled in the dim future. 

There is a second lesson to be drawn from the evolution of systems 
of trial in municipal law and its teaching should be followed so far as 
possible in advancing the interests of arbitration under the law of 
nations. Causes which interfere with the validity and accuracy and 
the equity of the system of arbitration we practice, must be removed 
in so far as we may possibly accomplish their removal if we desire 
arbitration to survive as against war in the struggle for existence. For 
the nations of the world are only tentatively committed to this great 
advance of the present constitution of the Hague tribunal; the court is 
still merely an experiment, an experiment under conditions, unfavor- 
able to giving the experiment a fair chance to survive. 

We have shown above why the Hague tribunal falls far short of being 
a true permanent court of arbitration. It lacks such qualities through 
the absence of permanent personnel of its judges ; a permanent tenure 
of office with permanent salary, and the failure to withdraw its judges 
from all other avocations to attend to the duties of the court alone. 

PRESENT SYSTEM OF JOINT COMMISSIONS OP ARBITRATION DEFECTIVE 

It now remains to show that as arbitrations have been held hereto- 
fore under joint commissions between the nations by the selection 
from time to time of individuals without much previous training or 
preparation as judges, chosen in one or two fugitive instances, and who, 



A PEBMANBNT TRIBUNAL OP INTERNATIONAL, ARBITRATION 361 

on the decision of the case, sink back again into the position of the 
laity from which they sprang, we have an improper and poor system 
from which the best results, or even good results, cannot be well 
expected. 

It is maintained that the awards of these tribunals have been full of 
human error, and to that extent the cause of international arbitration 
has suffered so that its survival in the face of competition from war has 
been rendered uncertain and precarious. To prove the truth of this 
assertion, we now cite a few examples. These are taken from the 
international arbitrations of private claims. We purposely abstain 
from bringing in question any of the great cases where public interests 
were involved, such as the Alabama award, the fur seal arbitrations 
and others. To criticise the decision of any of these would be to draw 
into a discussion intended to be strictly academic the disturbing 
influences of national bias and passions where the great interests at 
stake cloud clear judgment in critic and audience, and invite a con- 
currence or rejection of the critic's views equally untrustworthy and 
useless from a scientific point of view. Again, it would be impossible, 
in the space of this article, to prove the validity of any criticism made on 
such a case on account of the multiplicity of the facts and arguments 
involved. 

We therefore select awards on private claims where our readers, 
through lack of national bias or pre-judgment, will be the better able 
to follow the argument and approve or disapprove of the justice of our 
criticism. 

MISCARRIAGES OF JUSTICE ARISING FROM IMPROPER AWARDS OF INTER- 
NATIONAL ARBITRATIONS UNDER THE PREVAILING SYSTEM 

I. FRAUD IN THE ARBITRATORS 

The United States and Venezuelan Commission of 1866 

Under the convention between the United States and Venezuela of 
April 25, 1866, a joint commission passed on forty-nine claims against 
Venezuela of the nominal amount of $4,823, 273. 31. (2 Moore Int. Arb. , 
1660.) It made awards upon twenty-four claims to the amount of 
$1,253,310.30, and rejected twenty-five claims. (Id.) 
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On February 12, 1869, the Venezuelan government made a protest 
against the awards to the United States government, claiming fraud, 
etc. (id, 1660.) 

The matter was investigated and reinvestigated. Congress finally 
adopted a resolution directing the secretary of state to suspend the 
distribution of the sums paid by Venezuela on account of the awards, 
and recommending the creation of a new commission. (Id. , 1661 ) 

The charges against the commission as developed in the investigation 
were to the effect that a conspiracy was entered into between the 
United States commissioner, the United States minister at Caracas, 
and his brother-in-law to defraud the claimants by exacting of them a 
large proportion of their awards in the form of attorney's fees ; that the 
brother-in-law thus obtained contracts with claimants to represent 
them before the commission for 40 to 60 per cent of whatever might be 
awarded; that the selection of the umpire was made in an irregular 
manner; and that on claims which the brother-in-law represented, 
awards were made to the amount of more than $850,000, while many 
meritorious claims were rejected; that the certificates of the award 
were made in small amounts payable to bearer and were withdrawn by 
the United States commissioner, and that after the claimants received 
their proportion under their contract with the brother-in-law, the 
balance was divided between the United States commissioner, the 
United States minister at Caracas, his brother-in-law, and the umpire. 
(Id., 1662.) 

The president, in May, 1882, sent congress a special message in 
regard to the matter. Thereupon the committee on foreign affairs of 
the house of representatives made a report stating that the former 
commission "was a conspiracy; its proceedings were tainted with 
fraud; that fraud affects its entire proceedings;" that its decisions were 
a nullity and that a new commission be appointed to pass de novo on 
the claims. 

Accordingly a joint resolution to that effect was passed in March, 
1883. (Id., 1664.) 

Thereupon a new commission was appointed which passed upon the 
old claims and others then presented. 

It is a matter of satisfaction that the foregoing is the only known case of 
apparently proven fraud on the part of arbitrators in the history of inter- 
national arbitration. 
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II. PERJURY AND FRAUD IN THE CLAIMANTS, BY WHICH THE ARBITRA- 
TORS WERE DECEIVED, RESULTING IN UNJUST AWARDS 

Three celebrated cases of this kind occurred. 

The Gardiner Case 

One George A. Gardiner, a dentist, presented a claim against Mexico 
before the commission on claims against Mexico appointed under the 
treaty between the United States and Mexico of February 2, 1848. 
The commissioners allowed $428,747.50. 

Shortly after the award, there was much criticism of it on the ground 
of the relations of Gardiner's counsel with Mexican officers and with 
the commissioners and cabinet officers of the United States. 

Congress finally, on an investigation, determined that the claim was 
the product of forgery and false swearing, but that counsel had nothing 
to do with its fraudulent concoction. 

So indictments were had against Gardiner. The United States sen- 
ate sent a committee to Mexico to investigate the story of his despoil- 
ment. The committee reported, after investigation that the whole 
claim was founded on perjury and forgery. Gardiner committed 
suicide before he could be tried on the indictment. (2 Moore Int. Arb. , 
1255-1259.) 

The Weil Case 

This was a claim presented to the Mexican claims commission under 
the convention between Mexico and United States of America of July 
4, 1868. 

Weil claimed $334,950 for the destruction of 1914 bales of cotton. 
The testimony in favor of the claim, which was twenty years old, was on 
affidavits, etc. The umpire awarded $285,000 with interest, etc. (2 
Moore Int. Arb., 1347.) 

The La Abra Case 

Before the same commission was submitted the claim of La Abra 
Silver Mining Company. The claim was for about $4,000,000, and the 
umpire allowed on it $358,791.06. (2 Moore Int. Arb., 1329 ) 

Mexico moved for a re-hearing, in 
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The Weil and La Abra Cases 

but the umpire denied this chiefly on the ground that he had no power. 
Mexico claimed that the two claims of Weil and La Abra were fraudu- 
lent and based on perjured testimony. (Id., 1330.) 

Mexico paid the first instalment on the awards, but the executive 
officers of the United States took no action to distribute it, requesting 
the action of congress in the premises, and suggesting the charges of 
fraud in the Weil and La Abra cases. 

Finally, in 1878, an act was passed providing for a reinvestigation 
of these two cases. Meantime, the United States distributed on the La 
Abra claim $240,683.06, and on the Weil claim $171,889 64. (Id., 1337. ) 

Negotiations were opened with Mexico for a new hearing of these 
claims. Pending these proceedings, one of Weil's attorneys applied to 
court as assignee of a part of the award for a mandamus to compel Mr. 
Frelinghuysen, as secretary of state, to distribute the instalment then 
in his hands. The proceedings was dimisssed and the dismissal was 
affirmed by the United States supreme court. (Frelinghuysen v. Key, 
110 U. S. 63.) 

A similar proceeding in the La Abra case shared the same result. 
(110 U S. 63.) 

The matter dragged along, and when Mr. Blaine became secretary 
of state in March, 1889, another mandamus was brought against him to 
compel payment of the claim, but was dismissed in People ex rel Boyn- 
ton v. Blaine, 139 U. S. 306. (2 Moore Int. Arb. , 1347. ) 

In 1892 acts were passed by congress conferring jurisdiction on the 
court of claims to investigate both the Weil and La Abra cases. (Id. , 
1347). 

The court of claims found that the award in La Abra case was 
obtained " by fraud effectuated by means of false swearing, and other 
false and fraudulent practices. " (United States v. La Abra Silver 
Mining Co., 32 Co. CI., 462, affirmed in La Abra Silver Mining Co. v. 
United States, 175 U. S., 423.) 

The Weil case resulted in a similar judgment. (United States v. 
Alice Weil, 35 Co. CI. 42.) 

In 1900 the United States returned to Mexico the undistributed 
balance of the moneys paid by Mexico on the two awards thus found to 
have been procured by perj ury, etc. (7 Moore Int. Law, § 1083, 68. ) 
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And congress subsequently appropriated the sum of $412,572.70 
for the repayment of the instalment already distributed in the two 
cases. Act of February 14, 1902, 32 Stat. I 5. 

III. IMPROPER AWARDS ARISING FROM HUMAN IMPERFECTIONS IN THE 
ARBITRATORS — IDIOSYNCRASIES LEADING TO FALLACIOUS REASON- 
ING AND UNJUST CONCLUSION. 

In connection with this branch of the subject matter we may say 
that the cases hereinafter mentioned are not exhaustive, but typical. 

Owing to the fact that a judge is presumed to be right in his reason- 
ings and conclusions no proper or convincing criticism can be made 
upon his decision except at the expense of stating fully the facts of the 
case, his reasonings and conclusions on the facts, and then the reason- 
ings and conclusions of the critic to establish the incorrectness of the 
decision. This necessarily compels a voluminous statement of each 
case. Therefore only a few cases can be properly so dealt with in an 
article of this character. 

It may, however, be stated without qualification that no fair- 
minded man can read the arbitrations involved in the five volumes of 
Mr. Moore's International Arbitrations, the Venezuelan Arbitrations of 
1903 (Ralston's Report), and the French-Venezuelan Arbitrations of 
1902 (Ralston's Report), which volumes embody practically all of the 
arbitrations in which the United States has engaged, and note the con- 
clusions arrived at upon the several claims without having forced upon 
him, a conviction that in a great number of the cases great injustice 
has been done. 

In so criticising these results, attention is not especially directed to 
the actual wrong decision of cases where the merits have been inquired 
into and decided, but rather attention is called to the numerous 
instances in which injustice has been done by reason of the failure on 
the part of the arbitrators to investigate the merits and their tendency 
to bar the investigation of the merits on various technical grounds. 

The arbitrators instead of going upon the principle of " ubi jus ibi 
remedium" and the further principle that treaties are to be liberally 
construed (these conventions for arbitrations being in the nature of 
treaties) have, in most cases, spent the force of their logical acumen 
and ability in technical interpretation of the terms of the conventions 
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resulting in the strictest possible construction whereby claims have 
either not been passed upon on the merits, or, if so passed upon, have 
been pared down and whittled away on different technical pretexts. 

One arises from the perusal of these decisions with a feeling of dis- 
appointment at the results accomplished by international arbitra- 
tion so far, and a further impression that international arbitrators are 
somewhat imbued with the idea that the presentation of a claim 
against a foreign government stamps the claimant as one who has 
unduly expanded his just rights, or as one who is trying to beat the 
government out of the amount he claims. Truly in these cases has the 
maxim "potior est canditio defendentis" been exemplified and applied 
ad nauseam. 

We now call attention to a few glaring instances of injustice in 
international arbitration. 

The two cases first cited belong partly under the II subdivision above 
and partly under this III subdivision. Thus the Pelletier case 
appears to have been a case where the arbitrator misconstrued his 
authority under the protocol, and hence is under this subdivision yet 
has some elements under subdivision II. The Lazarre case would 
appear more properly to come under the II subdivision as a case of 
fraud or suppression in the testimony deceiving the arbitrator, yet it 
has elements bringing it under this III subdivision also. Accordingly 
as the errors of the arbitrators were discovered and set aside by one 
man, Hon. Thomas F. Bayard, United States secretary of state, they 
are inserted under this head, and without going into the fact or argu- 
ments to any great length Mr. Bayard's conclusions are accepted as 
making them proper examples of miscarriages of justice. 

The Pelletier Case 

Under the convention between the United States and Hayti, of May 
24, 1884, a claim was submitted on behalf of one Pelletier. He was the 
master of a bark, and had been arrested in Hayti and condemned to 
death on a charge of piracy and attempt at slave trading, the 
conviction being reversed by the supreme court of Hayti, and on his 
re-trial he was sentenced to five years' imprisonment and his vessel 
was forfeited. 

The arbitrator awarded Pelletier $57,250. Hayti remonstrated 
against the award. Mr. Bayard, as secretary of state, practically set 
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the award aside on the ground that it appeared from the arbitrator's 
decision that he considered (1) that, as a claim had been made, he 
was restricted to the decision of a pure question of law; and (2) that 
the protocol, by requiring him to decide 

according to the rules of international law existing at the time of the 
transactions complained of, 

restricted him to the decision of the sole question whether Pelletier 
had been guilty of piracy by law of nations, as distinguished from 
piracy by municipal statute, and compelled him to award damages in 
case he should find that piracy by law of nations had not been com- 
mitted. Mr. Bayard, on the other hand, maintained that the proto- 
col was not designed in any way to limit the arbitrator's inquiries 
into the merits of the claim before him, but was intended 

merely to insure the investigation of those merits upon principles of 
international law contempr raneous with the alleged wrongs, undoubtedly 
the true test of Hayti's liability. (2 Moore Int. Arb., 1799.) 

Mr. Bayard pointed out that 

it was a rule of international law in 1861, and is a rule of that law now, 
that offenses committed in the territorial jurisdiction of a nation may 
be tried and punished there, according to the definitions and penalties 
of its municipal law, which becomes for the particular purpose the inter- 
national law of the case. It matters not what the offense may be 
termed if it appear that a violation of the municipal law was committed 
and punished. Ibid. 

Mr. Bayard further maintained that it was the duty of the executive 
to refuse to enforce an unconscionable award ; which, for his reasons 
stated, he deemed this one to be, namely, an alleged mistake of the 
arbitrator in determining the principles of his decision. (Id., 1800.) 

The Lazare Case. 

A somewhat different question came up in the Lazare case under the 
same protocol between the United States and Hayti of May 24, 1884. 
This claim was based on a contract made between Lazare and the 
Haytian government for the establishment of a national bank at Port 
au Prince, with a capital of $3,000,000, the government to furnish one- 
third and Lazare two-thirds. Lazare claimed that on the day the 
bank was to be opened, the Haytian government, holding that he had 
not satisfied his part of the arrangement, declared the agreement void, 
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and he sued for damages. The arbitrator found in favor of Lazare, 
allowing him $117,500. (Id., 1793.) 

Hay ti protested against the award and presented new evidence, on the 
faith of which Mr. Bayard, as secretary of state, reported in favor of 
opening the award. (Id., 1800.) 

His recommendation to re-open the Lazare case rested: (1) On 
certain papers in the department of state which were not shown to have 
been laid before the arbitrator ; (2) on irregularities in the arbitrator's 
proceedings; (3) on errors in the award; (4) on the alleged newly dis- 
covered evidence, and (5) on a letter of the arbitrator to the Haytian 
minister. (Id., 1801.) 

It may be noted here that the action of Mr. Bayard in thus setting 
aside the Pelletier and Lazare awards for errors, etc., would form clear 
precedents justifying the United States in demanding a re-hearing of 
the award in the Venezuelan case of the Orinoco Steamship Company 
against Venezuela hereinafter mentioned. 

The United States and Paraguay Navigation Co. v. Paraguay Case 

This company was organized under the laws of Rhode Island for the 
purpose of developing the resources of Paraguay by commerce and 
manufacturers, and to take advantage of the public decrees and laws 
of Paraguay granting patent rights for a term of years on industrial 
inventions, and extending similar privileges to persons who first 
introduced into the country foreign discoveries. (2 Moore Int. Arb., 
1497.) 

The attempt was to establish a great and permanent business. The 
actual expenses and losses in so doing amounted, with interest, to 
$402,520.37, according to claimant's claim. This expenditure was 
chiefly for the cost and equipment of steamers and other vessels sent to 
Paraguay, for machinery and implements sent thither, for land and 
buildings purchased there, and for salaries and wages paid to employees. 
Damages were claimed on these items and for destruction of grants 
made by the laws of Paraguay in the nature of patents for machinery, 
etc. , loss of profits on a cigar factory, saw mill and brick-machine already 
in operation, also damages for expulsion, compensation for patent 
rights, grants and franchises, aggregating a total amount of about 
$1,000,000. 
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Paraguay's defense was chiefly that there were no damages. The 
convention acknowledged the liability of the government of Paraguay 
to the company, and the commissioners were named 

to investigate, adjust and determine the amount of the claims of the above- 
mentioned company upon sufficient proofs of the charges and defenses 
of the contending parties. (Id., 1495.) 

After hearing the evidence, the commissioners decided that the com- 
pany had not proved or established any right to damages, and Para- 
guay was not responsible for any damages or pecuniary compensation 
whatsoever in the premises. (The United States and Paraguay Navi- 
gation Co. v. Paraguay, id., 1501.) 

The obvious criticism of this award is as follows: By the terms of 
the convention Paraguay had in general terms conceded its liability to 
the claimant. The commissioners were appointed to assess the dam- 
ages. Yet these same commissioners taking up in detail each occasion 
of loss or item of damage held that Paraguay was not liable for the 
specific acts leading to this damage or that loss resulting in an award of 
nothing due, and this under convention conceding liability. 

It is unnecessary to go into the details of the case, for the subsequent 
action of the governments indicates that the award was justly subject 
to severe criticism. 

President Buchanan was so dissatisfied that he decided to submit 
the subject to the consideration of the senate. In his message he 
criticised the decision on the ground that the commissioners had mis- 
apprehended their powers in holding Paraguay not liable when the 
terms of the protocol admitted that she was liable and only damages 
were to be assessed. 

The result was so unsatisfactory that the claim of the United States 
and Paraguay Navigation Company was afterward submitted, in 1861, 
by the Lincoln administration to Paraguay, but President Lopez 
declined to re-open it. 

Again, in December, 1885, during Cleveland's administration, Mr. 
Bayard, secretary of state, instructed the charge" d'affaires of the 
United States to Paraguay 

to ask the government of Paraguay to open the award, giving as a 
reason for the desired action the grave doubt felt by this government 
as to the regularity and validity of the arbitration. 
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The negotiations following resulted in a protocol August 12, 1887, 
by which it was agreed that Paraguay should pay to the United States 
and Paraguay Navigation Company 190,000 in gold. The protocol 
passed the Paraguayan senate, but was rejected by the chamber of 
deputies by a majority of one vote. (Id., 1544.) 

Further negotiations resulted in a new protocol providing for the 
payment of same amount. This passed the Paraguayan senate but 
not the house, and so the claimants failed to recover. (2 Moore 
Int. Arb., 1545.) 

Thus Paraguay escaped all damages after having solemnly conceded 
her liability. 

The Meade Case 

This curious case resulted in an absolute miscarriage of justice— an 
injustice which was due to the technical and inequitable decision 
arrived at by an American commission of arbitration under the treaty 
between the United States and Spain, ratified October 5, 1820. 

The facts of the case can best be summarized by copying a part of the 
head note in the report of the case in the court of claims. (Meade v. 
United States; 2 Nott and Huntington, 224.) 

They are thus stated : 

An American merchant in Spain has claims against the Spanish gov- 
ernment arising on contract and for personal injuries. Prior to the 
treaty with Spain of 1819, he files notice of his claim with the secretary 
of the United States. The treaty includes all claims thus filed prior to 
its date. It is signed by both parties and ratified by the United States. 
Spain refuses to ratify; the time within which it must be ratified expires, 
and the United States gives notice that "all causes of difference" 
between the parties " will stand in the same situation as if that conven- 
tion had never been made." The merchant then presses his claims 
directly and procures their acknowledgment and liquidation from the 
Spanish government, through the report of a royal junta in the nature 
of a decree. This decree covers the contracts and personal injuries, and 
includes interest. It is approved by the king, and by the laws and 
customs of Spain is of as high and binding a nature as the judgment of 
any tribunal. On the trial before the junta the merchant puts in evi- 
dence and surrenders all his vouchers and evidences of indebtedness. 
They are cancelled and filed in the finance department of Spain. The 
cortes determined to provide for the payment of the decree. They 
are informed by the Spanish secretary of state and by the American 
minister at Madrid that if the treaty of 1819 be ratified and certain 
private grants in Florida be annulled, the United States will pay the 
claim of the merchant. On the faith of these representations the cortes 
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annul the private grants, Spain ratifies the treaty, the United States 
accepts the ratification, and acquire thereby the Floridas free from the 
private grants. While the final acceptance of the treaty is under con- 
sideration, the merchant notifies the president and senate that if special 
provision is not made for the full and immediate payment of his claim 
he prefers to remain a creditor of Spain, and objects to the indebtedness 
being appropriated by the United States. No such provision is made 
and he is sent, with other claimants, before a commission established 
by the treaty. The commissioners refuse to recognize the Spanish 
decree, and require him to produce the original vouchers. The govern- 
ment sustains the commissioners and demand the vouchers. Spain 
refuses to deliver them and the commission expires. The United States 
pay to other claimants the $5,000,000 provided by the treaty. The 
claim of the merchant is lost by the refusal of the United States to 
recognize the Spanish decree, and of Spain to furnish the original 
vouchers. By the convention of 1834 (8 Stat, at Large, p. 460) the 
United States again releases Spain from all claims of American citizens. 

The American commissioner decided April 16, 1823, as follows, 
that the commissioners had no jurisdiction of the claim as a liqui- 
dated demand against Spain resting on the award of the royal commis- 
sion. He argued that under the treaty they were required to ascer- 
tain the 

validity and amount of claims, and that this language required them to 
treat claims as unliquidated. 

Hence they were precluded from admitting the liquidation by Spain 
as the basis of allowance, both because it was subsequent to the sign- 
ing of the treaty and because it was, as to the United States, res inter 
alios acta. (5 Moore Int. Arb., 4487, et seq.) 

Commissioner White argued (as quoted in 2 Nott. 7 Huntington, 

263) that if Spain did not owe anything at the date of the treaty, then 

she was still liable on this claim. If she did owe at the date of the 

treaty, there must be some evidence existing at that date of the extent 

of the liability. 

That evidence would be better than the mere settlement with the Span- 
iards and ought to be produced. 

In this case (4Moore Int. Arb. 3567) the commission, therefore, deter- 
mined that the original documents must be produced from which 
they could ascertain the validity and amount of the claim. 

Previous to this decision, Meade made application to the Spanish 
minister at Washington to obtain the original documents, but had 
received an unfavorable answer. 
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May 13, 1823, the United States minister to Spain was instructed to 
apply for the papers. Owing to the blockade of Cadiz by a French 
squadron at the time of his arrival, it was not until December 19, 1823, 
that he was able to make formal application to the Spanish government 
for the documents. The government acceded to his request, but inti- 
mated that there would be some delay owing to the confusion in the 
public offices by the removal of the government from Seville to 
Cadiz. Mr. Meade was unable to obtain his documents, and the claim 
was rejected for want of sufficient evidence to establish its validity ten 
days before the expiration of the commission. 

This peculiar concatenation of circumstances led to the following 
grossly inequitable result. 

Because the treaty provided for a commission to " receive, examine 
and decide upon the amount and validity" of claims presented to the 
department of state, etc., since 1802, "and until the signature of the 
present treaty, " the commissioners held that only unliquidated claims 
were included, and that liquidated claims or claims of a subsequent 
date were not included, and that Meade's claim could not be proved 
by the subsequent Spanish award on it, but only by the original papers. 

The common sense answer to this argument is that the words " decide 
upon the amount and validity" do not necessarily mean that each and 
every claim shall be unliquidated. Used with reference to a number 
of claims as they were in this instance, they are apt and proper words 
to express a decision upon liquidated as well as unliquidated claims 
included in the number. 

This broader construction is clearly enforced by principles of equity 
when we consider that the United States, in presenting the claims of 
its citizens, would have had a much stronger case for its international 
demand upon a liquidated claim than upon an unliquidated one. 
Therefore it is altogether too narrow a construction to hold that the 
treaty was intended only for the object of enforcing unliquidated 
claims and not liquidated ones. 

Hence had the Spanish arbitration of the Meade claim reached its 
award prior to the date of the signature of the treaty, there is no reason 
or principle, in justice or otherwise, why that award should not have 
been proper evidence of the claim. 

In this connection it must be borne in mind that the general rule is 
that a treaty speaks from the date of its ratification. Had this been 
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the rule adopted with the Florida treaty as to all of its clauses, the 
Spanish award in the Meade case would have been a fact occurring 
prior to the ratification, and hence a part of the claims provided for 
and not a subsequent one. 

The commissioners, however, by strictly adhering to the letter of the 
clause in the treaty referring the claims intended to be covered, to those 
filed in the secretary of state's office of the United States at the time 
of the " signing of the treaty, " prevented the application of this general 
rule. 

Thus by a strict adherence to the letter of the treaty instead of the 
spirit of the negotiation, the commissioners, in effect, adjudged that 
Meade's claim, as an unliquidated claim, was something entirely dis- 
tinct from the final Spanish award on it in 1820. 

The Meade claim was one of the largest of the American claims filed 
in the state department against Spain, on the basis of which the treaty 
was negotiated whereby, in consideration of the United States releasing 
these American claims and paying the claimants $5,000,000, Spain 
ceded the Floridas to the United States. 

Thus, by the decision of the commissioners the petitioner's unliqui- 
dated claim filed in the state department is treated as so distinct from 
his liquidated claim arrived at by the judgment of the Spanish arbitra- 
tors — such arbitration being the only international court known for 
such matters, and, as such, being a merger of the original claim as 
between the parties — that he can not prove his liquidated claim by 
proving its merger into a judgment so as to satisfy the United States 
commissioners of its validity. Yet this very unliquidated claim, as 
merged into the liquidated award and judgment of the Spanish arbitra- 
tors, is still a claim which, under the renunciation in the treaty, was 
released by the United States to Spain on the final ratification of the 
treaty. So for the purpose of preventing the claimant from proving 
his claim before the United State commission, his unliquidated claim 
and his liquidated claim are treated as two distinct things. And yet 
for the purpose of leaving him no remedy whatever against Spain or 
anybody else, the liquidation by the arbitration judgment merges the 
original claim and leaves him remediless so far as any claim against 
Spain would be concerned by the very operation of the treaty on its 
becoming operative by ratification after the Spanish award was 
obtained. 
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Such a glaring injustice could not go unchallenged. So the Meade 
case was brought before congress and was finally sent to the court of 
claims for adjudication, and, having been dismissed by that court, was 
by a new resolution, referred to that court again for the purpose of hav- 
ing a new decision. 

The claim, as then presented, had necessarily to take a different atti- 
tude. The gist of the claim as presented was that Meade was entitled 
to recover his claim from the United States because of the negligence of 
the United States in not diligently prosecuting his claim and obtaining 
from Spain the original documents so as to get his claim proved before 
the first commission within the time limited for its deliberations. To 
such extremes of argument were Meade's counsel driven through the 
injustice of the first decision of the original commissioners. 

It would have been better to have attacked the first decision as being 
absolutely void for errors in law apparent on its face, and as a judg- 
ment without just reason to support it for the reasons hereinafter to be 
given. 

Meade had the best counsel in the land, in Bradley and Cushing, to 
support his claims, but the principles of international arbitration of 
private claims were in their infancy in those days. 

The court of claims decided against Meade's contention holding (one 
judge out of three dissenting) that the United States was not liable, and 
that however inequitable the result, the claim must be dismissed. 
(Meade v. United States, 2 Nott & Huntington, 224.) 

Casey, C. J., in delivering an elaborate opinion in which he finally 
dismisses the claim, says, p. 271 : 

Most of the difficulties that have attended this case originated in what 
we deem a mistake of the commissioners under this treaty. They 
applied the strict, rigid, technical rules of evidence that belong to the 
administration of municipal or criminal justice in the adjustment of 
these international affairs to which they were inappropriate. The 
engagements of nations, the adjustment of their claims upon each other, 
or those of their respective citizens and subjects should not, and for 
obvious reasons can not, be subjected to the narrow technical rules of 
ordinary tribunals. 

Referring to the decision of the commissioners refusing to allow the 
Spanish award as evidence of the claim, Casey, C. J., at p. 272, 
further says that this was "serious error;" that it was still the same 
claim; that the Spanish award was a Spanish decree merging the origi- 
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nal claim, and, as such, res adjudicate,, and not res inter alios acta, for 
the reason that throughout the whole transactions the United States 
had been kept advised of the situation, had been the active agent in 
prosecuting the Meade claim with Spain diplomatically up to the point 
of obtaining the Spanish arbitration of it; that the United States, in 
purchasing the Floridas partly in consideration of this very claim, had, 
in a sense, become a surety and party and privy to it, and that when, 
having obtained notice that this judgment had been had upon the 
claim, they further pressed the claim against Spain and on its faith 
obtained the cession of the Floridas and thus became the purchasers of 
the Floridas, the adjudication became one binding upon them as pur- 
chasers of the claim pendente lite with notice, and as party and privy 
to the whole transaction, and concludes, p. 273 : 

Upon even the narrow, technical rules applied by the commissioners, 
the decree of liquidation was evidence. I think it should have been con- 
clusive. 

And he further holds that at any rate it was prima facie evidence of 
the claims and was only liable to be impeached for fraud. 

Referring to the commissioners' views as to their limitations in 
ascertaining the validity and amount of the claims, Casey, C. J., says, 
p. 274: 

But the ascertainment of these facts must be understood to be by the 
usual and ordinary methods of proofs. Not by any arbitrary rule of 
exclusion or admission. 

The court, however, regretfully held that they had no right or power 
to correct the commissioners' mistakes or to remedy the wrong thus 
perpetrated; that the decision of the special tribunal was conclusive and 
that was the end of the matter. 

Nott, J., dissenting, at p. 315, etc., held that when the executive 
found that the Meade claim had been made a part of the consideraton 
of the cession from Spain of Florida, it should have withdrawn the 
claim from the commission under the original treaty and paid it. 
That Meade, after the treaty failed, became the creditor of Spain, and 
this credit was released by the United States under the treaty; that the 
United States had never paid for it, or afforded means of paying for it ; 
that his claim was now attempted to be blocked by holding that the 
decision of the commissioners was on the same subject matter, which 
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was not so. Also that since congress had referred back the case to the 
court of claims after the court of claims had dismissed it on the very- 
ground of the former decision of the commissioners, that thereby con- 
gress had specifically waived the former judgment and that now to hold 
that that judgment was binding was to disregard this waiver. 

The decision of the court of claims dismissing the claim was affirmed 
by the United States Supreme Court in Meade v. United States, 9 Wall. 
691; 76 U. S. 694. 

It is difficult to point out a flaw in the reasoning whereby the court 
reached this conclusion. The whole inequity must be referred back to 
the door of the errors made by the American commissioners in the arbi- 
tration under the treaty. 

Thus the United States received a princely domain paid for, partly, 
by the release of this very claim, and yet the claimant received nothing, 
and a great injustice was perpetrated. 

The court says: 

Entitled, as the claimant clearly was, to prove his unliquidated claims 
before the commissioners, it is much to be regretted that he did not 
seasonably come to the conclusion to adopt that course and avail him- 
self of the plain right secured to him by the treaty. His error in that 
behalf increased the equation to other claimants, and now his only 
remedy is by an appeal to the equity of congress. (76 U. S. 694.) 

Up to date it would appear that the "equity of congress" has not 
been equal to the occasion. 

The Didier Case 

Next we would call attention to the Didier case, decided by the 
United States and Chilean claims commission, convention of August 7, 
1892. (Shield's Report, 41.) 

The United States presented a claim against Chile on two contracts 
made in 1816 between General Jose' M. Carrera, the duly authorized 
representative of the republican government of Chile, and D'Arcy and 
Didier, etc. The agent of Chile demurred on the ground that Chile 
was, at the time the contracts were made, a Spanish colony, the inde- 
pendence of Chile being recognized by the United States in January, 
1822, and consequently the commission had no jurisdiction of the claim. 

The United States claimed that its recognition of the independence 
of Chile related back to the beginning of the Carrera government in 181 1 . 



A PERMANENT TRIBUNAL OP INTERNATIONAL ARBITRATION 377 

A majority of the commission, Messrs. Claparede and Gana, decided 
that the commission had no jurisdiction on the following grounds : 

(1) That until the United States recognized Chile, Chile was de jure 
Spanish and no legal international relations began between the United 
States and Chile until the recognition. 

(2) That the convention did not intend to inolude claims arising out 
of the period prior to the recognition of the government of Chile by the 
United States. 

Mr. Goode, the United States commissioner, dissented. A rehear- 
ing was had and argument made. The United States claim was that 
since September 18, 1810, had always been celebrated in Chile as 
Independence Day, and since the revolutionary government of Jose' 
M. Carrera had been successful and the new government was the mere 
successor of the successful revolutionists, claims against the revolution- 
ists were properly against the new government founded on the success- 
ful revolution. 

The convention of August 7, 1892, between the United States and the 
republic of Chile provided for the settlement of claims that citizens of 
one country might present against the government of the other, 

without determining the period within which the acts giving birth to 
such claims occurred. 

The majority of the commission adhered to their former view, and 
the claims were dismissed. (4 Moore Int. Arb., 4329.) 

In this connection it may be well to state that the United States has 
always maintained the doctrine of international law insisted upon in this 
case, namely, that a de facto government binds a succeeding govern- 
ment, whether the de facto government was revolutionary or not. 
(William v. Braffy, 96 U. S., 176. See also Bolivar Railway Co. Case, 
Ven. Arb., 1903, 388), Plumley, umpire, holding that a nation is respon- 
sible for the acts of a successful revolution from the time it began.) 

The Walters Case 

There, Walters had entered into a contract with the municipality of 
La Guayra, the government of Venezuela, whereby he agreed to con- 
struct a mole and breakwater at that port for 275,000 pesos in coin or 
its equivalent in currency. Certain duties received at the customs 
house at La Guayra were set aside for these payments, but the govern- 
ment had diverted the revenues, and since June 30, 1858, when the 
balance was reduced to 24,956fW pesos, nothing had been paid. 
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There was practically no defense to the claim, except that a question 
was raised as to which pesos the money was to be paid in. 
Mr. Little says : 

There are two pesos known to commerce, the peso fuerte and the peso 
sencillo. The former was the old Spanish silver dollar equal in value, 
until modern years, the world over, to 100 cents in gold. The latter is 
meant when the general term is used in transactions without the qualify- 
ing word. According to letters received by the commission from the 
director of the mint and other sources of information, we estimate its 
present value at 75 cents to the dollar expressed in gold coin of the 
United States, 

and the award was accordingly. 

Little, commissioner, for the commission, Amanda G. Walker, 
executrix, v. Venezuela, United States and Venezuela Claims Commis- 
sion, convention of December 5, 1885. 

It will be noted that the contract called for 275,000 pesos in coin or 
its equivalent in currency. (4 Moore Int. Arb., 3567.) 

As a matter of fact there is only one peso " in coin" in Venezuela, and 
that is the peso fuerte. The peso sencillo is a pure fiction of the 
imagination. It has never been coined or any fraction or multiple of 
it coined. The peso fuerte is a well known silver coin of about the 
same weight and fineness as our silver dollar, and it is current in Vene- 
zuela where silver is supposed to be on a parity with gold at about the 
value of our dollar. Thus the lack of knowledge of local conditions 
on the part of the commissioner deprived the claimant in this case of 
twenty-five cents on the dollar of his claim. 

The Orinoco Steamship Company Case 

The case of the Orinoco Steamship Company against the republic of 
Venezuela. (Ven. Arb. of 1903, Ralston's Hep., 72.) 

In that case the Orinoco Steamship Company demanded payment 
of the government of Venezuela on three claims as follows : 

(1) $1,209,700.05 as due for damages and losses caused by the execu- 
tive decree of October 5, 1900, having annulled a contract concession 
celebrated on May 26, 1894. 

(2) 100,000 bolivars, or $19,219.19 overdue on account of a trans- 
action celebrated on May 10, 1900. 

(3) $147,638.79 for damages and losses sustained during the last 
revolution, including services rendered to the government of the repub- 
lic. (Statement of the claims by Umpire Barge, Ven. Arb., 83.) 
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The arbitrator -finally allowed on the third claim about $28,000, and 
disallowed the others. 

In showing the injustice and absurdity of these decisions, it will be 
necessary to take them up in detail and show the provisions of the pro- 
tocol and the facts on which the claims were based. 

A. The $100,000 Bolivar Claim 

The second claim was founded on the following facts : 
On May 10, 1900, claims between the Orinoco Shipping and Trading 
Company and the Venezuelan government being pending, a written 
contract of settlement was entered into, abstracted as follows : 

Art. 1. R. Morgan Olcott, on behalf of the Orinoco Shipping and 
Trading Company "agrees to consider as settled all claims, debts and 
demands whatsoever which the company may have against the govern- 
ment of Venezuela for services," damages, etc. * * * 

Art. 2. The government of Venezuela gives to the said company, by 
its representative, Mr. R. Morgan Olcott, and by way of payment for the 
causes above specified, the sum of 200,000 bolivars in coined money and 
in the following form: 

A. 100,000 bolivars in cash, which the said Mr. R. Morgan Olcott 
acknowledges to have received to his satisfaction: 

B. 100,000 bolivars which shall be paid in accordance with such 
arrangements as the parties hereto may agree upon, on the day stipulated 
in the decree, 23d of April ultimo, relative to claims arising from 
damages caused during the war or by other cause whatsoever. 

Art. 3. R. Morgan Olcott, in representation of the-company hereby 
accepts all the foregoing. 

Art. 4. All doubts and controversies which may arise with respect to 
the interpretation and execution of this contract shall be decided by the 
tribunals of Venezuela and in conformity with the laws of the republic, 
without such mode of settlement being considered motive of inter- 
national claims. 

The learned umpire overruled this claim for $100,000, the balance due 
on this written instrument, on the following grounds: 

As expressed in his own language after quoting Article 2 B of the 
foregoing contract, he continues as follows : 

And whereas nothing whatever of any arrangement, in accordance 
with which it was stipulated to pay, appears in the evidence before the 
commission, it might be asked if, on the day this claim was filed, this 
indebtedness was proved compellable. 

Note — When the claim was filed, eighteen months had passed since 
the date of the agreement. 
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Under the terms of the protocol the arbitrators were 

"to examine and impartially decide, according to justice and the provisions 
of this convention, all claims submitted to them' * * * and they 
shall "decide all claims upon a basis of absolute equity, without regard to 
objections of a technical nature, or of the provisions of local legislation. " 

The recognized principle of jurisprudence in regard to covenants to 
pay money where no time is mentioned or agreed upon is that the pay- 
ment is to be made within a reasonable time. This the court deter- 
mines upon. 

Accordingly, the learned umpire's decision that this was an indebted- 
ness not " proved compellable " is about as absurd a proposition as one 
is likely to meet in the law reports. At any rate, it is an inequitable 
decision in view of the settlement made, as shown by the contract, and 
it is certainly not a decision of this case on the " basis of absolute equity" 

AS REQUIRED BY THE PROTOCOL. 

The second ground of rejection of this claim for 100,000 bolivars on 
this written document was that it did not appear that the transfer of 
this credit to the Orinoco Steamship Company from the Orinoco Ship- 
ping and Trading Company had been " notified to the government of 

Venezuela" and 

according to Venezuelan law, in perfect accordance with the principles 
of justice and equity recognized and proclaimed in the codes of almost 
all civilized nations such a transfer gives no right against the debtor 
when it was not notified to or accepted by the debtor. (Ven. Arb., 
1903, id. 92.) 

As to this it is only necessary to remark that, without going into 
Venezuelan law on the subject, of assigning credits which the umpire 
has confused and misinterpreted, the objection in the end amounts to 
an interposition of a technical objection founded on the provisions of 
local legislation. Hence the decision, in following such provisions of 
local legislation instead of deciding, as required by the protocol, all 
claims upon a basis of absolute equity, is in direct violation of the terms 
of the protocol on this point. 

The arbitrator rejected this 100,000 bolivar claim on the further 
ground that the fourth clause in the contract above recited, shortly 
known as the " no reclamation clause, " barred the claimant because he 
had made the claim a matter of international reclamation and thereby 
committed a breach of his contract. This objection will be dealt with 
infra. 
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B. The $1,000,000 Claim 

The important claim of the Orinoco Steamship Company against 
Venezuela was the claim for over $1,000,000 for " damages and losses 
caused by the executive decree of October 5, 1900." 

The claim was founded on the following facts: 

The company claimed an exclusive franchise granted to them by the 
United States of Venezuela to transfer goods, wares and merchandise 
between the ports of Trinidad, British West Indies, and Ciudad Boli- 
var, Venezuela, through the Macareo and Pedernales channels of the 
river Orinoco, arising out of the following facts : 

On the first of July, 1893, Gen. Joaquin Crespo, then in possession of 
the executive power of the United States of Venezuela, issued his 
executive decree as follows: 

Art. 1. Vessels engaged in foreign trade with Ciudad Bolivar shall be 
allowed to proceed only by way of the Boca Grande of the river Orinoco; 
the Macareo and Pedernales channels being reserved for the coastal ser- 
vice, navigation by the other channels of the said river being absolutely 
prohibited. 

On January 17, 1894, Venezuela entered into a contract with Ellis 
Grell to the following effect: 

Art. 1. Ellis Grell undertakes to establish and maintain in force navi- 
gation by steamers between Ciudad Bolivar and Maracaibo within the 
term of six months reckoned from the date of this contract, and in such 
manner that at least one journey per fortnight be made, touching at the 
ports of La Vela, Puerto Cabello, La Giiira, Guanta, Puerto Sucre, and 
Carupano, with power to extend the line to any duly established port of 
the republic. 

Art. 6. The general government undertakes to concede to no other 
line of steamers any of the benefits, concessions and exemptions con- 
tained in the present contract as compensation for the services which the 
company undertakes to render as well to national interests as to those 
of private individuals. 

Art. 12. While the government fixes definitely the trans-shipment 
ports for merchandise from abroad, and while they are making the 
necessary installations, the steamers of this line shall be allowed to call at 
the ports of Curacao and Trinidad, and any one of the steamers leaving 
Trinidad may also navigate by the channels of the Macareo and Peder- 
nales of the river Orinoco in conformity with the formalities which by 
special resolution may be imposed by the minister of finance in order 
to prevent contraband and to safeguard fiscal interests; to all which 
conditions the contractor agrees beforehand. 
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Art. 13. This contract shall remain in force for fifteen years, reckoned 
from the date of its approbation, and may be transferred by the con- 
tractor to another person or corporation upon previous notice to the 
government. The transfer shall not be made to any foreign government. 

Art. 14. Disputes and controversies which may arise with regard to 
the interpretation or execution of this contract shall be resolved by the 
tribunals of the republic in accordance with the laws of the nation, and 
shall not in any case be considered as a motive for international reclama- 
tions. 

Two copies of this contract, of the same tenor and effect, were made in 
Caracas, the seventeenth day of January, 1894. 

On October 18, 1898, a transfer of the contract to the Orinoco Ship- 
ping and Trading Company, Limited, was ratified by the government. 
(Ven. Arb., 1903, 99-101.) 

On October 5, 1900, Cipriano Castro, general-in-chief of the army 
of Venezuela and supreme chief of the republic, decreed : 

Art. 1. The decree of the first of July, 1893, which prohibited the 
free navigation of the Macareo, Pedernales and other navigable water- 
ways of the river Orinoco is abolished. (Id., 104.) 

The umpire rejected this claim on the following grounds: 

(1) That "the contract in the whole does not show itself as a con- 
cession for exclusive navigation of any waters, but as a contract to 
establish a regular navigation by steamers between the duly established 
principal ports of the republic," and that the permission granted by 
article 12 of the contract to." any one of the steamers leaving Trinidad" 
to navigate by the channels of the Macareo and Pedernales, never was a 
contract for the right of exclusive navigation of those channels, but was 
" a mere arrangement by which temporarily the right of vessels bound to 
coastal service, namely, to navigate said channels, would be safeguarded 
for the vessel that left Trinidad as long as the vessels of this service would 
be obliged to call at this island, " and therefore the contract approved 
by decree of 8th of June, 1894 (26th of May, 1894), never was a contract 
for the exclusive navigation of said channels of the Orinoco." The 
decree which reopened those channels to navigation could not annul a 
contract which never existed. 

The second ground on which he denied relief was that the permission 
giving to the company's steamers leaving Trinidad to navigate these 
channels 

would only have force for thatime till the government would have fixed 
definitely the trans-shipment ports, which it might do at any moment 
and till the necessary installations were made, and not for the whole term 
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of the contract, which, according to article 15, would remain in force for 
fifteen years. (Id., 88.) 

And therefore 

it seems impossible that the permission given in article 12 only for the 
time there would exist circumstances which the other party might change 
at any moment could ever have been the main object of the work 
(Id., 88). 

Hence the benefit and exemption granted by this article was not to 
navigate by said channels but to hold the character and rights of ships 
bound to coastal service, notwithstanding having called at the foreign 
port of Trinidad, and as this privilege was not affected by the reopen- 
ing of the channels to free navigation, the decree did not annul any 
concession existing, and there were no damages. (89-90.) 

The third ground of dismissing the claim was that even if the re- 
opening of the channels to free navigation was a breach of the con- 
cession, then the provisions of article 14, known as the "no reclama- 
tion clause," which the company had violated, prevented any recovery. 

The fourth ground of rejection was that because the Orinoco Ship- 
ping and Trading Company had transferred the concession to the 
Orinoco Steamship Company, and could only do so, under the pro- 
visions of article 13, "upon previous notice to the government," and 
that had not been given, there was no right to the transfer, the trans- 
fer was null and no damages could be recovered. 

Taking up these grounds of rejection in their order, we criticise them 
as follows: 

The umpire states that the claim asserted by the claimant is the 
right to the exclusive navigation of the main channels of the Orinoco 
river, and proceeds to demolish it by showing that these channels had 
always been open to navigation by vessels engaged in the coastal 
service. As the company's vessels were intended to be engaged in the 
coastal trade, no permission was needed to enable them to navigate 
through these channels. 

As a matter of fact, however, article 6 of the claimant's memorial 
(id., 99) asserted the contract right as follows: 

The exclusive right or franchise granted by the United States of 
Venezuela to transport goods, wares and merchandise between the ports 
of Trinidad, British West Indies, and Ciudad Bolivar, Venezeula, through 
the Macareo and Pedernales channels of the Orinoco. 
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This right, franchise or privilege had been specifically forbidden to 
all vessels engaged in foreign trade with Ciudad Bolivar by article 1 of 
General Crespo's decree of July 1, 1893, above quoted. 

The right was specifically granted by the Venezuelan congress to the 
claimant's assignor by article 12 of the concession relied upon, and by 
article 6 of the same instrument the government, "as compensation 
for the services which the company undertakes to render," etc., undertook 
not to concede to any other " line of steamers any of the benefits, concessions 
and exemptions contained in the present contract. " 

The two decrees read together, therefore, clearly gave this company 
an exceptional right, which was exclusive by its terms, to transport 
goods, wares and merchandise between Ciudad Bolivar and the foreign 
ports named. 

The objection that because the government might put an end to this 
monopoly under article 12 by making the necessary installations and 
" definitely fix the trans-shipment of merchandise from abroad and 
that therefore this monoply was not an object of the contract" until 
that act was done — the act never having been done up to the time of 
the hearing of the claim before the commissioners — is absurd upon 
the face of it. For article 6 clearly gives to the company, and prohib- 
its to any other line of steamers, " any of the benefits, concessions and 
exemptions contained in the present contract." And whether this 
franchise was so granted for a minute or century or until the govern- 
ment took some other step to determine the privilege, it does not 
lie in the mouth of an arbitrator, in the absence of the determina- 
tion of the privilege by the act of the government as provided 
in the contract — calmly to eliminate from a written instrument 
one of the covenants which the parties have inserted on the ground 
that, being a matter which could be determined by act of the party, 
it was therefore of minor importance and not an "object of the con- 
tract. " Non constat but that the physical or other difficulties in the 
way of the government " fixing definitely the trans-shipment ports for 
merchandise from abroad and * * * making the necessary installa- 
tions" was the fact relied upon by the concessionaire as, giving the con- 
cessionaire the exclusive privilege, he was granted during a term long 
enough in all probability to meet his wishes. At any rate down to the 
very decision of the arbitrator, such reasons or other reasons of equal 
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weight had prevented the government from determining the franchise 
in the only way in which it could be validly determined under the pro- 
visions of the concession. The arbitrator, therefore, disregarded the 
contract and made a new one to his own liking for the parties. 

Finally the umpire dismisses the claim on the existence of the no 
reclamation clause. He says: 

It must be concluded that article 14 of the contract disables the con- 
tracting parties to base a claim on this contract before any other tribunal 
than that which they have freely and deliberately chosen. ( Ven. Arb. 
of 1903, 91.) 

It will be seen that article 14 of the contract is simply a contract to 
refer all disputes to the Venezuelan courts and a covenant that they 
" shall not in any case be considered as a motive for international reclama- 
tions. " 

The parallel in municipal law to this covenant may be found in those 
stipulations made between contracting parties which are designed by 
the agreement of the parties to oust the jurisdiction of municipal 
courts. 

It is settled in municipal law that a provision that all matters of dis- 
pute arising shall be arbitrated is not binding. The party to the con- 
tract may sue, and the merits of his case are investigated by the court 
notwithstanding his breach of this covenant. The covenant is 
declared to be against public policy, since the courts are established for 
the purpose of determining these questions. (Haggart v. Morgan, 5 
N. Y. 422, 55 Amer. Decisions, 350 ; Delaware & Hudson Canal Co. v. 
Pa. Coal Co., 50 N. Y., 250, 258 ; National Contracting Co. v. Hudson 
River Water Power Co., 170 N. Y. 439, 442; Hamilton v. Liverpool, 
etc.. Ins. Co., 136 U. S. 254; 34 L. Ed. 419.) 

It is declared that it is against the public policy of municipal law 
" to sanction contracts by which the protection which the law affords the 
individual citizens is renounced." (Delaware & Hudson Canal Co. v. 
Pa. Coal Co., 50 N. Y, 250, 258.) 

The units of the municipal law are the individual citizens composing 
the state, and over them is established a central legal authority and 
court having the jurisdiction and power to decide disputes between 
them and enforce its decrees. 

The units of international law consist of the sovereign individual 
states, and over these there is no established central authority and 
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no court having jurisdiction of international disputes and the power to 
enforce its decrees. In lieu of such an established international forum 
there remains to remedy any international wrong the process of inter- 
vention by the state of the citizen wronged. This is done through that 
state applying by suggestion of good offices and intervention to obtain 
an arbitration; or if that fails by its intervention by war to redress the 
injuries perpetrated by the foreign state upon its citizens. 

In the question of whether such injuries shall be settled or waived, 
or in what court, and under what circumstances, and before what 
tribunal such claim shall be adjusted ; the sovereign state, whose citi- 
zen has been injured, has an independent right to determine for itself 
the punishment to be meted out for the wrong, or the remedy which 
should be sought, independent of the rights of the citizen himself to 
such remedies. For a wrong done to a citizen of a state by foreigners 
in a foreign land is, under such circumstances, an insult and indignity 
heaped upon the state to which such citizen belongs, and, as such, is 
resented as an insult or injury to the body politic itself. 

The principle is as old as the imperial rule of the Romans, whose 
"civis romanus sum" was a passport and a safeguard throughout the 
world. 

Both, then, because of this right in the body politic to remedy or 
avenge a wrong done to one of its members in its own way, and because 
the only proper forum for the settlement of international disputes is the 
international forum standing for those disputes in the same place as 
the courts for the disputes of nationals, namely, international arbitra- 
tion; any stipulation whereby a citizen of a sovereign state relinquishes 
the right of that state to procure for him, through the international 
forum aforesaid, a remedy for his wrongs, is absolutely void and con- 
trary to public policy. 

As in municipal law no private contract can oust the municipal 
courts of jurisdiction to settle disputes between citizens, so in inter- 
national law no private contract can oust the jurisdiction of the sover- 
eign state to appeal to the only recognized international forum, arbi- 
tration or war, for the settlement of these disputes. 

All this is so clear that even Mr. Barge, the umpire in the Orinoco 
case, admits it. In his decision of the Orinoco case he fails to give any 
reasons for his decision dismissing the case on the merits, because the 
company had been guilty of a breach of the 14th article, but in the 
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Woodruff case, in the same arbitrations, he says, in passing on the " no 
reclamation" clause: 

Furthermore, whereas certainly a contract between a sovereign and a 
citizen of a foreign country can never impede the right of the government 
of that citizen to make international reclamation, whenever according to 
international law it has the right or even the duty to do so, as its rights 
and obligations can not be affected by any precedent agreement to 
which it is not a party; 

But whereas this does not interfere with the right of a citizen to pledge 
to any other party that he, the contractor, in disputes upon certain 
matters will never appeal to other judges than to those designated by 
the agreement, nor with his obligation to keep this promise when 
pledged, leaving untouched the rights of his government, to make his 
case an object of international claim whenever it thinks proper to do so 
and not impeaching his own right to look to his government for pro- 
tection of his rights in case of denial or unjust delay of justice by the 
contractually designated judges. (Woodruff case: Ven. Arb. of 1903, 
160.) 

He then concludes that the stipulation bars the claimant from success- 
fully prosecuting the claim on its merits before an arbitration tribunal 
established by protocol for the very purpose of passing on and deciding 
it. 

The first paragraph admits the absolute right of the government of 
the wronged citizen to disregard the no reclamation clause on his behalf ; 
the second paragraph, while stating, it leaves untouched this right, 
puts the citizen out of court by reason of the existence of the no recla- 
mation clause under conditions where the government, pressing his 
claim, has obtained an arbitration protocol and brought it before the 
arbitrators for adjudication on the merits. 

In other words, although the clause is held to be not binding upon 
the government, yet when the government proceeds according to the 
only manner in which it can obtain for its citizen a remedy upon the 
claim, either by its insistence upon war or upon an international arbi- 
tration, and has obtained an arbitration, the clause is still valid to the 
extent of preventing the government from obtaining for its citizen on 
such arbitration any remedy founded on the merits of the case. 

For a further decision of Dr. Barge in which he permitted the 
claimants to recover in spite of the no reclamation clause, see the case 
of Rudloff's (Ralston's Report, pp. 192-239). For a case in which 
he held that the clause precluded recovery unless on a judgment 
obtained in the local court, see the Turnbull case. Ibid., p. 239. 
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The honorable umpire, Mr. Barge, further holds that all of these con- 
tract claims are barred because the assignment of them from the 

Orinoco Shipping and Trading Company, Limited, to the Orinoco 
Steamship Company, never was notified to, or accepted by, the Vene- 
zuelan government. (Orinoco Steamship Co. case Ven. Arb. of 1903, 
93.) 

This ruling is had on the strength of his interpretation of certain 
provisions of the Venezuelan code which are alleged to give an assignee 
no rights until after notice of the assignment to the debtor. 

The claim is founded on article 1496 of the Venezuelan civil code, 
which provides as follows: 

An assignee has no rights against third parties until after notice of 
the assignment has been given to the debtor and when said debtor has 
agreed to said assignment. (Id., 80.) 

This is said to be substantially like article 1690 of the French civil 
code. 

From this section the Venezuelan commissioner argued that Vene- 
zuela was entitled to look upon the assignor, the Orinoco Shipping and 
Trading Company, Limited, as the sole owner of the claims analyzed, 
and therefore the commission had no jurisdiction (id., 81) and this 
argument met with favor from the umpire. 

It is claimed by the counsel of the Orinoco Steamship Company, in 
his application to the United States government to obtain a reinvesti- 
gation of this claim on the ground of the invalidity of the award on its 
face, that the learned umpire, in so holding, acted upon a distinct mis- 
take of fact, the record plainly showing to the contrary. (Protest of the 
Orinoco Steamship Co., in U. S. of America Department of State, 27.) 

It may be added that on the face of the section quoted it would seem 
that the assignment takes effect when notice is given, and that the 
filing of this claim by the assignee in the office of the secretary of state 
and the presentation of that claim diplomatically and final arbitration 
upon it was a sufficient notification under the section. 

The note from the French code quoted by the Venezuelan commis- 
sioner shows the true interpretation of this code to be that so far as the 
debtor is concerned, his only right to object is on the basis that up to 
the time of notice he is entitled to treat the assignor as the owner of the 
claim, a very proper legal rule. This to protect payments, etc., made 
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without notice. But this is a far cry from holding him entitled to 
defeat the assigned claim on the ground that the assignee is not the 
owner. 

Thus, Baudry-Lacantinerie, in his note to article 1690 of the French 
civil code quoted as in point says. 

The debtor, the claim against whom has been assigned, up to the time 
that the assignment has been notified to him, or that he has formally 
accepted it, the debtor, the claim against whom has been assigned, has 
the right to consider the ceding power as being the veritable owner of 
title of the debt. 

This clearly shows that the object of the rule as to notification, so 
far as the debtor is concerned, is to prevent him from being liable twice 
both to the original owner and to the assignee. 

The Fabiani Case 

(French-Venezuelan Arb., 1902, Ralston's Report, p. 81.) 
Antoine Fabiani, through France, presented claims against Vene- 
zuela aggregating 46,994,563.17 francs, extending over the years 1878 
to 1893. (Id., 111.) 

These claims embraced two great divisions as they were afterward 
divided by the first umpire before whom they went for decision: 

Francs. 

(1) For denials of justice arising from judiciary acts 4,346,656.51 

(2) For denials of justice arising from executive acts (faits 

du prince) 42,647,906.66 

46,994,563.17 

The first class of claims involved seven claims on which damages 
were allowed by the first umpire to the amount mentioned. (Id., 92.) 

The second class of claims arose out of numerous executive acts, and 
involved claims arising out of the affairs of towage and of the railroad. 
(Id., 107.) 

The French government finally brought the claims to an interna- 
tional arbitration under the following documents: 

The convention concluded February 24, 1891. 

Re Fabiani's claims: 

The government of the United States of Venezuela and the government 
of the French Republic have agreed to submit to an arbitrator the 
claims of M. Antonio Fabiani against the Venezuelan government. 
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It will be the duty of the arbitrator: 

First, to decide whether, according to the laws of Venezuela, the 
general principles of the law of nations and the convention in force 
between the two contracting powers, the Venezuelan government is 
responsible for the damages which M. Fabiani says to have sustained 
through denial of justice. 

Second, to fix, in case such responsibility is recognized, as to allow 
part of the claims in question, the amount of the pecuniary reparation 
that the Venezuelan government must deliver to M. Fabiani, and which 
will be paid in bonds of the 3 per cent diplomatic debt of Venezuela. 

The two governments have agreed to request the president of the 
Swiss Federation to kindly take charge of this arbitration. 

The present declaration will be submitted to the approval of the con- 
gress of Venezuela. 

Done in duplicate at Caracas, the twenty-fourth of February, one 
thousand eight hundred and ninety-one." (Id., 110). 

The "convention in force between the two contracting powers" was 
the treaty of November 25, 1885, which, after establishing diplomatic 
relations, contained a fifth article as follows : 

Art. 5. In order to avoid in future everything that might interfere 
with their friendly relations, the high contracting parties agree that 
their diplomatic representatives will not interfere in the matter of 
claims or complaints of private individuals or on affairs cognizable by 
the civil or penal justice, according to local laws, unless the question is a 
denial of justice or judicial delays contrary to use or to law, the non-com- 
pliance with a definite sentence, or, finally, cases in which in spite of the 
exhaustion of legal remedies there is an evident infraction of the treaties 
or of the rules of the law of nations. (Id., 111.) 

When the claims were presented before the president of the Swiss 
Federation under the convention of February 24, 1891, Fabiani and 
the French government claimed that all his claims, including those 
arising out of denial of justice by reason of the judiciary acts, amount- 
ing to 4,346,656.51 francs, as well as those arising out of denial of jus- 
tice by reason of executive acts (faits du 'prince) amounting to 42,647,- 
906.66 francs, were included in the submission and were to be arbi- 
trated on the merits. 

The Venezuelan government, on the contrary, claimed that only the 
denials of justice in the technical sense of denials of justice arising from 
the acts of the judiciary were the questions before the arbitrator and 
the object of the litigation, and not the denials of justice based on these 
arbitrary executive acts, faits du prince. (Id., 104.) 
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Thus their rejoinder before the Swiss arbitrator was: 

It is absurd and monstrous, from a judicial point of view, to maintain 

that the party signatory of an agreement, or one of them, have had in 

view to settle a question outside of the agreement. The arbitrator can 

examine and retain only that which forms the object of the agreement. 

Further: 

As long as the signers of the agreement have not given to this accord 
a more extended scope, the only denial of justice that the arbitrator 
ought to examine is that which the cabinet at Paris says was committed 
after the sixth of June, 1882, mentioned in Article I of the protocol. 
Every other question is foreign to the agreement, and it can have no 
discussion upon the point of the departure of the litigation submitted to 
arbitration. (Id., 104.) 

The Swiss arbitrator agreed with the Venezuelan contentions, and 
held, construing the phrase "denial of pistice" in the first clause of the 
convention of February 24, 1891, in its strict technical sense to mean 
only denials of justice arising through acts of the judiciary. 

Thus he held: 

It results, from the evidence of the very text of the agreement and 
from the ensemble of the facts of the case, that the respondent govern- 
ment is sued solely by reason of the non-execution by the Venezuelan 
authorities of the arbitral award rendered at Marseilles on the date of 
the fifteenth December, 1880, between Antoine Fabiani on one part, 
Benoit and Andre Roncayolo on the other part. 

M. Lachenal adds : 

In return, Venezuela does not incur any responsibility, according to the 
agreement, on account of facts foreign to the judicial authority of the 
defendant state. The claims which the petition bases upon faits du 
prince, which are either changes of legislation or arbitrary acts of the 
executive power, are absolutely withdrawn from the decision of the 
arbitrator, who eliminates from the procedure all the allegations and 
means of proof relating thereto, as long as he could not reserve them to 
establish other concluding and connected facts relative to the denial of 
justice." (Id., 94.) 

Thus, before the Swiss arbitrator, Venezuela, by her contention that 
denials of justice arising from the arbitrary acts of the executive were 
outside of the agreement of submission, and that only denials of justice 
in the strict sense of denials of justice by judiciary act were within it, 
was enabled to prevent an investigation of the merits, and a decision 
on the merits, of the claims arising from these arbitrary acts, faits du 
prince, by the Swiss arbitrator. 
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Later, a new convention was had between France and Venezuela 
for the submission of claims broad enough to include the surplus claims 
of Fabiani thus omitted from the consideration of the Swiss arbitrator, 
and Fabiani's case was presented to the new commission thus consti- 
tuted. 

Fabiani thereupon presented the surplus claims arising from denials 
of justice by arbitrary act of the executive, amounting to 42,647,966.66 
francs, not passed upon on the merits by the Swiss arbitrator under the 
conditions above stated. 

Thereupon Venezuela raised the claim that these claims were res 
adjudicate,, and could not be re-investigated on the merits, and were 
barred by the decision of the Swiss arbitrator excluding them from his 
consideration. 

The Hon. Mr. Frank Plumley, umpire, decided that the former 
decision was res adjudicata and a bar to the presentation of the surplus 
claims, and that France, by entering into the submission to arbitration, 
had surrendered all Fabiani's claims except those arising out of a denial 
of justice by an act of the judiciary. 

Thus, without the merits of Fabiani's claims as to denials of justice 
arising from executive acts having ever been passed upon on the merits, 
the rule of res adjudicata was held to apply. 

This in face of the recognized principle that in order for the rule of 
res adjudicata to apply, the subsequent litigation must be for the same 
cause of action (which was not the case here), and the former decision 
must be a decision on the merits (which was not the case here.) 

Thus, also, the umpire held, that under a contract whereby France 
submitted certain claims for decision to an arbitrator, implying the 
intention that whatever claims were submitted should be passed upon 
on the merits and were not admitted by France to be unfounded, 
France relinquished her rights and the rights of her nationals to a 
major portion of these claims as entirely unfounded and thereby sur- 
rendered them. And this conclusion is reached because a subsequent 
clause in the instrument is construed to cut the general words "the 
claims" in the first part which are submitted for decision down only to 
a portion of the claims on which, by the latter portion of the document, 
damages can be awarded. 

Thus, out of an agreement to submit alleged claims to a decision is 
evolved the implied surrender of the very claims themselves. And 
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this is done when the construction that the general words of the first 
part of the document are limited by the special words of the later 
clause so as to make the claims submitted by the language of the first 
portion cover only the claims which by the latter portion were to be 
passed upon on the merits, and thus construe the whole instrument 
together, was the natural and straightforward constructions that ought 
necessarily to have been adopted and which would have produced 
justice. 

The decision, therefore, is upon its face a misapplication of the 
doctrine of res adjudicata and a misconstruction of the convention. 
It results in the absolute injustice of preventing a decision of the 
claims on the merits and allows the Venezuelan government to blow 
both hot and cold in regard to the same matters. For they claimed 
that the denials of justice founded on arbitrary acts of the executive 
were not before the Swiss arbitrator as being outside of the terms of 
the convention. In this they were probably technically right, if the 
words " denial of justice " in the first paragraph are strictly and techni- 
cally construed. And then they come before the second arbitrator and 
in effect allege that the very issues as to the denials of justice arising 
out of arbitrary acts of the executive, which they had thus claimed 
were out of the purview of the first arbitrator's decision, have been 
barred by that decision. 

As, therefore, these claims arising out of denial of justice based on 
arbitrary executive action are not the same causes of action as the 
denials of justice based on judiciary action, the merits of which were 
passed upon by the Swiss arbitrator, and as the claims based on the 
faits du prince were not passed upon on the merits by the Swiss arbi- 
trator, it would seem that the decision of the Hon. Mr. Plumley is not 
to be supported on the ground of res adjvdicata. 

On investigating the grounds upon which he bases his conclusions, 
we find that the inequitable result arrived at has been accomplished 
by the adoption of involved reasoning based on a technical construc- 
tion of a few phrases and words in the convention, omitting, from the 
arbitrator's purview the broad objects of the instrument, and, as it 
were, fixing his eyes upon one or two expressions and excluding all 
others from consideration. 

His attempt through thirty-six printed pages of an opinion to give 
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tangible reasons for the inequitable results at which he arrives may be 
divided into two portions, namely, his res adjudicata ground, and his 
compromise ground. 

His Res Adjudicata Ground 

He argues that because the words " the claims" are used in the first 
portion of the instrument, therefore, " the claims" means the claims for 
denials of justice by acts of the judiciary and also the claims for denials 
of justice by acts of the executive. 

The umpire also supports his decision on the ground that France 
released to Venezuela the claims arising out of faits du prince. 

Hence the Swiss arbitrator passed on both classes of claims, because 
both classes of claims were submitted under the submission. Hence 
when he decided that damages were only to be had on the claims based 
on denials of justice by judiciary action, and dismissed the claims 
arising out of denial of justice by executive action, he passed on all the 
claims submitted to him, and hence there is res adjudicata. 

We note that his argument nowhere asserts that that portion of 
"the claims" covered by the claims for denials of justice by executive 
acts have been passed upon " on the merits." But there is a sort of an 
implication, without the expression, throughout the verbiage of the 
opinion that they have somehow been passed upon on the merits so as 
to have the res adjudicata rule apply. 

To put the argument in its strongest form. He argues that because 
the first arbitrator passed on them, holding them not to be a class on 
which he could give damages under the convention, and hence that he 
would not inquire into their validity, that hence there was a decision 
on the merits barring future action. But the umpire overlooks that 
such action of the Swiss arbitrator is not a passing on the merits of the 
claims on denials of justice for executive act. It is a mere determina- 
tion that damages on any such claims are not submitted to the arbitra- 
tor for decision. 

Hence that the merits of the claim are not submitted; 

Hence that the claims are not submitted within the meaning of the 
convention; 

Hence that there is no decision on the merits, and 

Hence that there is no bar. 
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Every court in ruling that a claim is not before it for adjudication 
on the merits, must, in a certain sense, pass upon it. But this is not 
the kind of passing on it which the res adjudicate, rule requires to con- 
stitute a bar. 

Also every court in construing its power to decide under a protocol 
limiting its jurisdiction has to pass on the nature of the claims presented 
to determine what claims are before it for adjudication. But this is 
not such a passing as constitutes a bar when it decides that it can not, 
under the protocol, take into consideration the merits of a certain class 
of the claims. 

For the rule requiring the merits to be passed upon before the res 
adjudicata rule applies to a bar a future action, allows an investigation 
into the former decision to discover whether the merits of the claim 
were actually passed upon. If not, the rule of res adjudicata does not 
apply. 

It is evident, therefore, that so far as concerns the rule of res adjudi- 
cata, there was no circumstance before the court establishing such a 
former decision as would bring the case within the rule, and the deci- 
sion is unwarranted on its face. 

As to the compromise ground and alleged release by France to Vene- 
zuela of the claims arising out of faits du prince. 

He arrives at this result by construing the convention to mean 
that France, in submitting "the claims" to the arbitrator and pro- 
viding for damages only on claims arising from denial of justice, 
thereby released all other claims not arising from the technical defini- 
tion of denial of justice. 

The argument is that because France "agreed to submit to an arbi- 
trator the claims of M. Antoine Fabiani," and then by the first article 
such arbitrator was " to decide whether * * * the Venezuelan 
government is responsible for the damages which M. Antoine Fabiani 
says to have sustained through denial of justice," that thereby all 
claims of Mr. Fabiani not within the technical meaning of " denial of 
justice" were released by France to Venezuela. In so construing the 
document, the umpire overlooks the general rule of construction that a 
document is to be construed as a whole, and the interpretation of gen- 
eral words in one portion of a document should be cut down to particu- 
lars, if necessary, by a future definition of the general words contained 



396 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

in other parts. Hence the rational interpretation of the words " the 
claims" in the first portion of the convention as used in connection 
with the words "denial of justice" later on in the first article of the 
convention as defining the claims on which damages are to be assessed 
under the subdivision would require that the claims intended to be 
covered by the two dependent clauses should be the same in both 
instances, namely, the claims arising out of denial of justice by act of 
the judiciary — that being the definition given to the words " denial of 
justice " alone by the Swiss arbitrator. To rule otherwise is to rule the 
absurdity that the parties to this convention submitted the claims of 
M. Fabiani — those on which damages could be recovered, namely, the 
claims arising from the denials of justice by act of the judiciary, and 
those on which no damage could be recovered, namely, the claims 
arising from the denials of justice by act of the executive, to the arbi- 
trator to be decided, meaning all the while to admit that the large class 
of the claims arising from the denials of justice by the executive so 
submitted to decision were then and there admitted by one of the 
parties to the arbitration agreement to be claims on which no decision 
could be made or was necessary thereunder and to be claims on which 
no damages could be awarded thereunder and that the result of so sub- 
mitting them to decision by the arbitrator was to then and there admit 
them to be utterly groundless and to release and discharge them for- 
ever. 

Truly, a most remarkable construction to place upon a convention 
submitting claims to arbitration. 

Mr. Plumley dwells on the words "the claims" and interprets them 
to mean "all claims." Accepting then the construction of the Swiss 
arbitrator that the further provisions of the convention allowed him 
to find damages only on claims arising from denials of justice by act of 
the judiciary, he thence argues that all claims for damages arising from 
denials of justice by act of the executive are waived and released. 
But if the learned umpire is to be allowed to twist the words "the 
claims" to mean "all claims" and thence by verbal gymnastics to dis- 
cover a release of "the claims" in the very agreement which submits 
"the claims" to arbitration, certainly, we are entitled to extract the 
meaning of the parties from the further language they have used and to 
dwell upon the necessary meaning of the words " to submit to an arbi- 
trator" likewise used in the convention. For surely this language 
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does not mean that France, one of the parties to this submission, by 
submitting "the claims" "to arbitration" thereby in the very act 
admits that three-fourths of "the claims" so agreed to be submitted 
to the arbitrator are irrecoverable; and thereby, in the very act of 
submission made by said document, forever releases the said claims 
to the other party to it. Yet, this absurd construction of an agree- 
ment to submit claims to arbitration is the practical effect of the 
learned umpire's conclusion. 

The convention speaks of the claims in only two places; it says, the 
government 

has agreed to subject to an arbitrator the claims of M. Antoine Fabiani, 

* * * it will be the duty of the arbitrator, first, to decide whether 

* * * the Venezuelan government is responsible for the damages 
which M. Fabiani is said to have sustained through the denials of justice. 

It is clear, therefore, since only damages " sustained through denials 
of justice" are to be passed upon by the arbitrator that "the claims" 
submitted to decision are only "the claims" for "damages sustained 
through denials of justice." And when "denial of justice" has been 
construed to mean "denial of justice by act of the judiciary alone," 
then "the claims" through "denial of justice by act of the executive" 
are not included in the submission. To get at the alleged release 
and bar the learned umpire has, first, to construe the words "the 
claims" to mean "all claims." A stretch of interpretation strangely 
gratuitous and unwarranted under the circumstances. Having made 
this gratuitous change in the document, he then construes a sub- 
mission of all claims on which the arbitrator is to pass as to damages, 
on only a part of them to be a release of the balance of the claims. 
Truly, a remarkable construction to place upon a document which on 
its face shows that whatever claims are submitted to the arbitrator are 
claims which are to be passed on their merits. For certainly an 
agreement to submit claims to an arbitrator is not an agreement 
admitting that the claims so submitted are invalid and are thereby 
released. For how under any sensible construction can it be claimed 
that France can be construed to release "the claims" she submits 
to decision, when she thus expressly says that she submits them 
to be decided. Hence "the claims" must be construed in connec- 
tion with the claims on which damages are to be assessed arising 
from denial of justice mentioned in paragraph first. Being so con- 
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strued they must be restricted to all claims which the definition of the 
balance of the document shows were actually submitted for decision, 
namely, claims arising out of denial of justice by act of the judiciary. 

Then by hair splitting and word twisting certain claims, apparently 
just because not met upon the merits before either tribunal by Vene- 
zuela, have never been investigated upon the merits and are held to 
be barred or released. This inequitable result is arrived at when the 
ruling should have been that the convention of February 24, 1891, 
covered such claims only as were submitted for decision, that is, for 
decision on the merits. For it would be strange to hold that the parties 
intended to submit claims for decision except to decision on the merits, 
that is, viewing their general and fair intention in the premises that the 
Swiss arbitrator had authority to determine what claims were so sub- 
mitted under the convention. 

When he held under the words "denial of justice" that only claims 
arising from denial of justice in its strict and technical sense, namely, 
denial of justice through judiciary acts and not through acts of the 
executive as intended the general words "the claims" of the first 
part of the contract became at once limited by implication to "the 
claims" arising from denial of justice by judiciary act. 

There were nine of them in existence, and hence " the claims" was a 
proper definition. Hence the claims of M. Fabiani arising out of denial 
of justice by executive act were not passed upon by the Swiss arbitrator 
or even investigated for the purpose of passing on their merits; and 
that decision can be no bar. 

Thereupon a decision on the merits in the second arbitration could 
have been had, and justice done, if justice lay that way. For certainly 
no justice is done where no attempt is made to pass upon the merits of 
the claims. 

The umpire concludes his elaborate opinion with the following 
words : 

On a careful review of the history of this claim from its origin to this 
date, enlightened by study and reflection, fortified in principle, and con- 
trolled by reason, responsive to his conscientious conception of duty, the 
judgment of the umpire is clear and positive; 

that under the agreement of February 24, 1891, the Swiss award is a 
bar to the present claims submitted. 
Qui s'excuse, s'accuse. 
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CONCLUSIONS 

The foregoing examples have been given for the purpose of bringing 
to the attention of the reader the mistakes, the absurd errors, the gross 
blunders and the actual corruption amounting to a travesty on justice 
which have occurred in international arbitrations of private claims 
under the present system of constituting those courts as occasion 
arises. If such miscarriages of justice have occurred in international 
arbitration of private claims, what shall be said of the possibilities or 
probabilities of like results in the international arbitration of public 
questions. 

On the one hand in the arbitration of public claims there is greater 
danger of such failures arising from the following causes : 

We there find the disturbing influence of national patriotism, inter- 
national associations, friendly or inimical, history and environment, 
personal prejudice, or trends of affection or feeling and the natural bias 
arising from one or more of these affecting the minds of the arbitrators. 

On the other hand, in the arbitration of private claims there is 
greater danger of such failures arising from the fact that the personnel 
of such commissions is usually less carefully chosen than in the case of 
public claims. 

In citing instances to prove miscarriages of justice in international 
arbitrations, and thereby to prove the present defects in the system 
arising out of the absence of a permanent court constituted of judges 
having fixed tenure of office and fixed salaries, we purposely refrained 
from calling in question the justice of the decisions in the cases involv- 
ing the great public questions. This because aside from the prejudice 
and passion apt to be encountered in dealing with such questions, the 
mere task of proving the injustice of any such decision in any one 
instance, even if the writer were successful in the effort, would require 
volumes for its proper presentation. 

Witness the large octavo volume, entitled The Neutrality of Great 
Britain During the American Civil War, by Montague Bernard (Long- 
man & Green, 1870), written to prove under the doctrines of inter- 
national law the exact contrary of the decision of the arbitrators in 
the case of the Alabama award. 

The numerous inequities — to call them by no harsher name — the 
glaring instances of injustice which have occurred through the 
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decisions of arbitrators on international private claims indicate a 
startling weakness in the character or the constitution of those tribu- 
nals, and have been a source of much criticism and dissatisfaction. 

The cases above given have been cited to prove not that international 
arbitration is a failure, but that, as practiced at present, its guarantees 
of the probability of a just result are, in the light of experience, not 
sufficiently certain to lead statesmen to submit many great questions 
to such means of settlement. 

As the cause of the persistence in municipal law of private war and 
trial by battle as solvents of the disputes of men against the competing 
institutions of trial by jury or court was the frailty of human nature 
arising out of perjury in witnesses, leading to impositions upon the 
court and unjust decisions, so the cause of the persistence in interna- 
tional law of public war as a solvent of the disputes of nations against 
the competing institution of international arbitration may be sought in 
the frailty of men arising out of the ignorance, the lack of a just balance, 
or the corruption of international arbitrators leading to unjust decisions. 

THE REASONS FOR THE FAILURES OF INTERNATIONAL ARBITRATION 
UNDER THE PRESENT SYSTEM 

The reasons for the failures of international arbitration are not far to 
seek. 

As to private claims the defects have been — 

(1) The careless selection of unfit judges. Usually comparatively 
obscure lawyers are appointed as commissioners. This is done as a 
reward for political services or by reason of family connections. They 
are generally men unskilled in the doctrines of international law — a 
branch of law distinct in itself, and needing careful preparation and 
study to master its intricacies. 

(2) The courts so selected and constituted have been of evanescent 
and fugitive character, created for the decision of one or more special 
claims, and dying with the decision of the dispute or disputes so sub- 
mitted. The result has been great contradiction in their rulings. 
Witness the contradictory decisions in the Venezuelan arbitrations of 
1903 as to the validity or invalidity of the no reclamation clause in 
Venezuelan contracts. 

Mr. Barge, the umpire of the American Venezuelan arbitrations of 



A PERMANENT TRIBUNAL OF INTERNATIONAL ARBITRATION 401 

1903, decided the no reclamation clause to be valid. (Re Orinoco 
Case, Ven. Arb., 1903, 73, 92. Turnbull Case, id, 201, 204.) While Mr. 
Plumley, the umpire in the British Venezuelan arbitrations, and Mr. 
Ralston, the umpire in the Italian Venezuelan arbitrations, decided 
that the the clause is invalid. (Selwyn Case, Ven. Arb., 1903, p. 322; 
Martini Case, id., pp. 819, 841.) 

Under such circumstances with changing courts and changing person- 
nel no law of precedents can be consistently developed. 

Thus one great and valuable fountain for the growth and establish- 
ment of a body of international law along lines of consistent growth 
and expansion, such as has made the English common law worthy of 
the phrase applied to it by its most enthusiastic champions " the per- 
fection of human reason, " is lost without compensating benefit. 

(3) Such personal bias as may exist through racial or national 
feeling or environment. In these cases this is almost a negligible 
quantity. 

(4) The absence of a fixed tenure of office and fixed salary. This 
essential, recognized as an absolute essential in our constitution of the 
municipal courts, is absent, and the courts so established to this extent 
imperfectly constituted. 

.As to public claims, the defects have been — 

(1) In these cases the selection of judges is usually made with 
greater care than in the case of private claims. But objection may 
still be made in some instances on the same grounds as stated in 
regard to the judges selected for the arbitrament of private claims. 

(2) The ephemeral and fugitive character of these courts as now 
constituted is here one of the greatest drawbacks to the adoption of the 
system. 

(3) The personal and national bias arising from birth, history and 
environment is here of commanding importance. Some publicists 
have insisted that for this very reason no national of the nations inter- 
ested in the litigation should sit as an arbitrator on such a tribunal. 
In this, for reasons not explainable in the space here afforded, we do not 
agree. 

(4) The absence of a fixed tenure of office and fixed salary. The 
lack of this essential has been repeatedly insisted upon as the prime 
defect in the courts as now constituted. 
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THE REMEDY 

How, then, can these defects be cured, and how can the system be 
improved? The answer lies in the answer to another question. 
What are the essential qualifications of a judge? We answer — 

(1) Honesty; 

(2) Intelligence, which includes learning and sound judgment ; 

(3) Impartiality. 

To obtain these things we should select men of proved probity, of 
evident skill in the art involved, and having the least possible bias of 
personal character or judgment, men of sound and well balanced 
minds as distinguished from men of idiosyncratic ideas. 

To obtain this impartiality, which Socrates placed as the last and 
crowning attribute of the four virtues of a judge, we, according to our 
practice in municipal law, remove him, as far as possible, from wordly 
cares and temptations. This is done by making his position and 
salary permanent — a life tenure during good behavior. Two objects 
are thus accomplished. His court is made a permanent court thus 
allowing the full operation of the rule of stare decisis and the effects 
of his decisions" are not visited upon him. 

How difficult it is for an international arbitrator to decide public 
questions contrary to the views of his co-nationalists and their side of 
the dispute. 

In the case of a late arbitration between the United States and 
Great Britain in the issues of which the Canadians were vitally inter- 
ested the great reputation for wisdom and honesty of the chief justice 
of England who agreed with the American arbitrators in holding 
against the Canadian contentions, thereby casting the vote neces- 
sary to make the award, did not suffice to protect him from the most 
bitter attacks on his motives and character. Imagine his position 
had he had to look forward (after rendering his decision) to going 
back to living, and making his living, in Canada. 

What we have done, therefore, to make our judges in municipal law 
superior to the accidents and circumstances of life in order to make 
them impartial, we must do for our judges in international arbitration. 

In international, much more than in municipal disputes, the preju- 
dice and bias from our surroundings, associates, history and environ- 
ment are apt to sway the minds and pervert the judgments of good men 
trying to be just judges. 
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For all the greater reason, therefore, should we in international 
affairs do at least as much as has been done in municipal affairs to 
remove, as far as possible, these causes of possible failure of interna- 
tional arbitration as a sytem for the settlement of international disputes. 

Permanent life tenure of judges during good behavior is the person- 
nel demanded, therefore, for an international court of arbitration. 
This necessitates the creation of a body of jurists who shall be made 
independent as the United States supreme court is independent. 
In other words, the Hague tribunal should be a permanent court of 
limited number with salaries sufficient to attract men of distinction 
and ability to accept appointment to the court. 

A PERMANENT COURT OP FIFTEEN JUDGES SHOULD BE ESTABLISHED 

AT THE HAGUE 

In the Hague tribunal of the present day we have a tribunal which 
can easily be modified into an international court of arbitration having 
the proper characteristics suggested. 

As at present constituted, this tribunal consists of a list of fifty judges 
nominated up to 1900 and as four can be nominated by each of the 
twenty-six signatory powers, the total number possible is one hundred 
and four. As so constituted, the number is entirely too large for 
such a court to sit as a court and do practical work. 

As it is desired to change this into a permanent court of limited 
number, it is necessary to do so by a process of exclusion. In effecting 
this result individual interests of individual nations must be sacrificed 
for the public good. 

While the doctrines of ideal justice demand an equality among 
nations as they do an equality among men, the relative conditions of 
the world necessitate a different treatment of practical questions if 
practical results are to be accomplished. The difficulty with all inter- 
national congresses lies in the fact that the first class powers of the 
world, the great nations, see in such gatherings, where big and little 
nations have the same equality of one vote, danger to their special inter- 
ests arising out of the fact that the comparatively weak are thus able to 
impose their will upon the comparatively strong. This reversal of the 
conditions existing in the world at large outside of the walls of such a 
congress is one to which the great nations will naturally not tamely 
submit — when any important issues are at stake. 
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The value in a court of international arbitration lies in its ability to 
enforce its decrees even against an unwilling disputant and defeated 
litigant. The power to accomplish this must spring from the powers as 
they exist in the outside world, that is, from a combination of the great 
nations pledged to enforce the court's decrees. 

The preponderance in wordly affairs of the great nations, therefore, 
must be recognized and given effect in such a tribunal if the tribunal is 
to have the respect, the confidence and the backing of the great 
nations. This is practical common sense, and however far from the 
ideal of the theory of the establishment of such a tribunal facts as they 
are must be recognized in its constitution if its constitution is to be 
relatively fitted to its environment. 

The suggestion, therefore, is that each of the first class powers of the 
world signatory to the Hague convention, be given the appointment of 
one member of the proposed great tribunal. Thus, for example, 
Great Britain, Germany, Russia, France, the United States, Austria, 
Italy, Spain, Turkey, Japan and China, would have one member each, 
making eleven judges. The smaller and less powerful nations would 
be represented upon the tribunal by a system of representation. Thus 
let the smaller European states, such as Norway, Denmark, Belgium, 
Switzerland, Greece, etc., select two members, and let the remainder of 
the signatory powers, Mexico, Persia and Siam select two members. 

We would then have a court constituted with fifteen members, a 
membership not too large in view of the important questions involved. 
For the decision of any case, even the smallest, might affect immense 
interests that might thereafter come up to be decided under the rule 
of international law thus invoked and applied. 

With the benefit should go the burden. So each country should pay 
the salaries of the judges and the expenses of the court based on its 
proportionate membership in the total membership of the court. 

In order to prevent possible lapses from grace of the constituent 
members of the court in carrying out the proposed plan, each 
sovereignty should contribute to a principal fund a capitalized 
amount whose income would be sufficient to meet its proportionate 
share of the expenses of the court in perpetuity, or until further pro- 
vision should be required. Proper arrangements should be made for 
the proper investment of this fund and the auditing of the same. 
It is deemed that a proper salary for the members of this court 
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should not be less than the salaries received by the justices of the 
supreme court of the United States or of the supreme court of New 
York. The salary of the chief justice of the supreme court of the 
United States is $13,500 per annum and that of the associate judges, 
$12,500 per annum. The justices of the court of appeals of New York 
receive as follows: Chief justice $10,500 per annum, and associate 
judges, $10,000 per annum, with allowance of $2000 apiece for ex- 
penses. We suggest, therefore, that a proper salary for the judges of the 
permanent court of international arbitration at the Hague would be 
$15,000 per annum. To this might be added $2500 or $5000 for clerks 
and incidental expenses, or say $20,000 for each judge. With a staff 
of fifteen judges the total expenses of the personnel of the court 
would be (say) $300,000 per annum. An expense which would, how- 
ever, be an expense of only $20,000 per annum for each signatory 
power appointing a judge. 

Through the princely gift in 1903 of $1,500,000 by Andrew Carnegie, 
a private citizen of the United States, for the establishment and main- 
tenance of a proper court house and library for the Hague tribunal the 
nations of the world are relieved from that increment of expense, and 
only the salaries of the judges and clerks need be provided. The 
world's highest court so constituted, would then cost the United States 
of America the small sum of $20,000 per annum. 

We now pay the United States ministers to each of the great powers, 
such as Germany, Great Britain, etc., a salary of $17,500 per annum, 
and surely the United States of America and each of the other great 
nations of the world could find no excuse for failing to contribute this 
comparatively nominal amount to the maintenance of this imposing 
court. 

In the fiscal year of 1905 the powers spent on their armies, as follows : 
Russia, $185,000,000; Germany, $157,000,000; Great Britain, $153,- 
000,000; France, $133,000,000; United States; $112,000,000; India, 
$98,000,000; Austria, $84,000,000; Italy, $55,000,000; and Japan, 
$21,000,000. 

In 1906 the United States expended on its army and on its war 
department, $93,659,462. On its navy department, $110,956,107. 

On the twenty-eighth day of February, 1907, Lord Tweedmouth, 
the first lord of the admiralty in reporting to parliament gave the 
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naval estimate for the British navy for 1907 as $40,500,000, for 
new construction as against $46,175,000, for 1906. 

With such enormous sums annually spent and under existing cir- 
cumstances properly spent, by the nations of the world in maintaining 
their armaments, surely no nation could object on the score of 
economy to contribute its pittance of $20,000 a year to the good work 
of establishing and maintaining a permanent court of international 
arbitration and thereby advancing the cause and prospects of inter- 
national arbitration as a substitute for public war. 

Hence the objection to this plan that it would be a costly experi- 
ment is too trivial to be entertained for a moment. A single decision 
in the first case referred to the tribunal avoiding the war that might 
otherwise have arisen would save enough money as compared with 
the cost of that war to run the court for many years. For instance : 
take the arbitration at the Hague over the question whether the 
claimed preference of the blockading creditor nations of Venezuela 
over the pacific creditor nations in the payment out of the customs 
receipts of that country, was proper under the circumstances. Had 
that question been submitted to the arbitrament of a general European 
war, the cost would have been incalculable ; not to mention the crime 
against civilization which would have been thus perpetrated. 

As we maintain a great navy in idleness and rightly do not count the 
cost in view of its priceless value at the crucial moment, so should we 
maintain, if necessary, a great international court in idleness, if you 
please, so that it shall be ready for action at the crucial moment and 
thus prevent the war that might otherwise arise. The cost is therefore 
a negligible quantity. It would be expensive, but war is so much 
more expensive that the two are not to be mentioned in one breath. 
As well weigh a mote against the moon. 

Again, the advantage of having a court fully organized prepared and 
ready to do business, and which, in the course of time, through its wise 
decisions, would obtain a hold upon the imaginations of men — not 
possible in the case of a fleeting, evanescent tribunal, would be an 
inestimable advantage. 

Men are so prone to take the line of least resistance. 

Again, such a permanent court would soon begin to develop an 
international law of precedents whose value, as a mode of settling 
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disputes without recourse either to war or arbitration, would be 
priceless. 

And as in the case of municipal law when the court makes a wrong 
departure — wrong in the eyes of the legislature — a statute remedies the 
defect ; so if decisions were made offensive to the sense of justice — or 
interests — of the great nations — a council of the great nations could 
change it by resolution; or any particular nation may refuse to arbi- 
trate before the court except pursuant to a protocol eliminating the 
objectionable ruling. 

Thus and thus only will be obtained the nearest approach to human 
perfection in the establishment and maintenance of a system of inter- 
national arbitration. 

Pending the realization of this great end, public opinion should be 
educated to stigmatize as a crime the appointment on an international 
arbitration of any but the most highly trained experts — men fitted in 
every sense duly to discharge the important duties of their high office — 
men of sound sense and well balanced minds — men, in a word, of the 
true judicial temperament. 

A PROSPECT 

As perjury was the drawback to trial by jury which rendered possible 
the survival of private war and its daughter, trial by battle, far into the 
Middle Ages, and up to a time whose civilization was otherwise unfitted 
for its continuance, so unfit men as arbitrators and the evanescent 
character of the courts so constituted are the drawbacks which are now 
weighing heavily against international arbitration in its struggle for 
existence against public war. 

All lovers of peace and humanity who desire that in this struggle 
between two institutions the system of international arbitration shall 
ultimately survive, must lend their energies to the establishment of 
that system upon the best possible foundations in order that it shall 
become the fittest to survive in the environment. 

The Hague tribunal is a great advance. But, as shown, it is defec- 
tive as now constituted. It needs to be reorganized and made a per- 
manent tribunal in the manner suggested. 

Let us then have a permanent court at the Hague and always open 
for business, composed of a limited number of judges with fixed tenure 
of office during good behavior and fixed salaries, residing at the Hague. 
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Let private claims be submitted to this tribunal as a matter of course 
on the suggestion of the chancelleries of the nations interested. What 
divinity doth hedge about a king? Why should not sovereignties 
answer at such times and places for their alleged misdeeds? 

Let this court be ready at all times for the hearing and decision of 
great public questions when and as submitted by the sovereignties 
involved in them. 

So will be constituted a true permanent court of international arbi- 
tration, a true international judiciary from which will spring a true 
system of international law. 

R. Floyd Clarke. 



